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Hmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 6588 


OCTOBER TERM, 1935 


L. Robinson Maddox, Appellant , j 

! 

V. | 

Garnett 0. Jinkens, Otherwise Known as 
Mrs. Waldo A. Ross, Appellee. 


BRIEF ON BEHALF OF APPELLANT 


STATEMENT OF THE CASE j 

Appellant regrets the necessity of burdening this court 
with a case involving so many details and a comparatively 
small amount; but this appeal covers a claim for profes¬ 
sional services in a case where the client discharged his 
attorney without cause, and hence the principles under¬ 
lying it are of the greatest importance to every lawyer in 
this jurisdiction who may have a similar claim for fee to 
adjudicate. The appellant contends that the action of the 
court below was arbitrary and manifestly contrary to es¬ 
tablished la\v; and that, moreover, the Auditor was clearly 
wrong in his consideration of the evidence before him, had 
a misconception of the law’ applicable thereto, and was ar¬ 
bitrary in many of his actions throughout the proceedings 

I 

! 
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before him, to the prejudice of this appellant. Hence this 
appeal. 

This is an appeal from the court below to this court 
from a decree (R. 38, 39) ratifying and confirming a re¬ 
port of the Auditor (R. 6-13), disallowing the claim of ap¬ 
pellant for $350.00 for professional services, taxing costs 
of more than $350.00 against appellant, directing that all 
papers and records placed in the hands of appellant by 
appellee be forthwith returned to appellee, and directing 
the return also to the appellee by the clerk of the lower 
court of $350.00, security for appellant’s claim, which had 
been deposited in the registry of the lower court by ap¬ 
pellee in compliance with order of substitution of attor¬ 
neys under date of June 25, 1930 (R. 4, 6). This claim 
for services developed from an equity action, filed Novem¬ 
ber 12, 1929, below (R. 1), by appellant on behalf of ap¬ 
pellee, and from which the appellant, claimant in the lower 
court, was discharged as attorney by the appellee, Garnett 
O. Jinkens, otherwise known as Mrs. Waldo A. Ross, re¬ 
spondent in the lower court. 

The principal case below was styled Garnett O. Jinkens, 
Plaintiff, v. Hampshire Gardens Development Corporation, 
a corporation, The Joseph Shapiro Company, Inc., a cor¬ 
poration, and Jacob B. Shapiro, as President of 
said corporations, Defendants; Equity No. 50,490. The 
discharge of the appellant as attorney for the appel¬ 
lee was effected after the appellant—or her husband, 
Waldo A. Ross, who conducted the negotiations with appel¬ 
lant in his wife’s name—had come to the conclusion that 
the case, because of unforeseen developments hereinafter 
set out, would cost her too much under her per-diem con¬ 
tract with appellant, and had unsuccessfully endeavored to 
change according to her wishes, or those of her husband, 
her original fee contract with appellant (R. 85, 86, 97, 101, 
102, 103). The equity action filed by appellant on behalf 
of appellee asked for an injunction and damages against 
the said defendants for threatening to cancel, and refusing 
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to carry out, a contract, part of which was in writing and 
part oral, for the sale of $6,500.00 in stock that controlled 
a certain co-operative apartment in a group of buildings, 
known as “Hampshire Gardens,” situated at New Hamp¬ 
shire Avenue, between Emerson and Farragbt Streets, 
Northwest, Washington, D. C. Through ownership of the 
stock in question the appellee, under the co-operative- 
apartment form of title, would have had the perpetual 
right of occupancy of the particular apartment, and her 
interest in the apartment would thus have been one in 
realty. The appellee’s husband, Waldo A. Ross, the nomi¬ 
nal agent in the transactions with appellant, v|as a party 
in interest also, as he had placed a large sum of his own 
money in the appellee’s hands before the equity suit below 
was instituted and about the time the apartment contract 
between the appellee and the said defendants was entered 
into (R. 79). Moreover, the record in this appeal case 
indicates, and appellant in his dealings with Ross so under¬ 
stood, that the husband Ross was the real principal, both 
in the apartment transaction and in the negotiations with 
appellant, and that the wife’s name was used inj both cases 
because the husband’s money was in her account and sub¬ 
ject to her check. She alone, under her maiden name, Gar¬ 
nett 0. Jinkens, had signed the apartment contract and 
the checks paid over in that connection, and she signed the 
two checks, hereinafter and in the record mentioned, paid 
to appellant. 

The bill in the equity suit alleged that appellee (plain¬ 
tiff) had performed her part of the apartment contract in 
so far as she had not been prevented from so doing by the 
defendants, and that it had been so far perfortned by the 
defendants that it could not be canceled without irrepar¬ 
able injury to the appellee; that she had selected the apart¬ 
ment controlled by the said stock for a permanent home 
and had made certain structural alterations in! the apart¬ 
ment and had taken certain definite steps, detailed in the 
bill, toward occupying it permanently. When the bill of 
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complaint was filed below, on November 12, 1929, a motion 
for an injunction pendente lite was made, and set down 
for hearing. Thereupon, motions to dismiss the bill were 
made by tile Joseph Shapiro Company and Jacob B. Sha¬ 
piro, and, upon motion of said defendants, continuances 
were granted to permit the Hampshire Gardens Develop¬ 
ment Corporation to file its answer to the bill before the 
motion for injunction and the motions to dismiss could be 
argued. A hearing on all motions was finally had on No¬ 
vember 29, 1929 (R. 2, 3), and an order granting said mo¬ 
tion to dismiss as to said two defendants and denying the 
motion for injunction pendente lite was filed December 9, 
1929. This order (R. 3) specifically recites that “upon 
consideration of the answer of Hampshire Gardens Devel¬ 
opment Corporation” the action was taken in the premises 
(Elevator Supplies Co. v. Peele Co., 53 F. (2d) 93). There¬ 
upon, the appellee, or her husband, dissatisfied with the 
outcome of the hearing (at which the husband was pres¬ 
ent (R. 63, 73, 84), and the decision of the court, and influ¬ 
enced, the husband testified (R. 85), by the adverse per¬ 
sonal views on co-operative apartments expressed by the 
Justice on the bench at the time of the said hearing (R. 
67, 85)—having some intimation, also, that some or all of 
the defendants might become bankrupt—attempted, 
through her husband (a graduate lawyer who had never 
practiced law), to change her original per-diem contract 
with appellant to terms other than those proffered by ap¬ 
pellant (R. 101-102), and, failing, discharged the appellant 
as her attorney by means of a letter signed by her hus¬ 
band (R. 104, 105), under date of December 9, 1929. In 
all of these matters the husband, Waldo A. Ross, herein¬ 
after referred to as Captain Ross, acted as the appellee’s 
agent (R. 11, 94, 101-108). 

Appellant was engaged by Captain Ross, as agent for 
appellee, on Saturday, October 26, 1929 (R. 14, 15, 16, 17, 
54, 59), to represent his wife, the said appellee, who, at 
that time had not returned to Washington from a visit to 


5 


her mother in Indiana (R. 89, 91). Appellant was dis¬ 
charged, as aforesaid, on December 9, 1929. Thereafter, 

i 

no further action having been taken by the appellee and 
the equity suit being at issue, appellant, on May 12, 1930, 
filed a motion for substitution of attorneys (R. 3) and 
asked in said motion that a proper undertaking with sure¬ 
ties be required of the appellee to cover his claim of 
$350.00 for services performed in and about the case for 
the appellee. Thereafter, on June 2d and 20tli, appellee 
and Captain Ross filed affidavits (two each) in opposition 
to appellant’s claim made in the motion for substitution of 
attorneys (R. 3, 4), averring in said affidavits jthat appel¬ 
lant’s fee was limited to $200.00. Pursuant jthereto, on 
June 25, 1930, the motion of appellant for substitution of 
attorneys was granted, and bond for $350.00 ordered filed 
by the appellee forthwith, or, in lieu thereof,! $350.00 in 
cash deposited with the clerk of the lower court! (R. 6). 

The Auditor’s report sets out verbatim the order of 
substitution and reference, and also the motion of appel¬ 
lant for substitution (R. 6, 7), but omits any reference to 
the affidavits of the appellee filed in reply thereto (R. 3, 
4), although the report shows that the Auditor!treated the 
appellant’s motion as a declaration of one count in a com¬ 
mon-law action (R. 11, 12). ; 

On August 1, 1930, no bond having been filled nor any 
cash deposited by the appellee as provided in said order, a 
petition was filed by appellant for a rule to Ishow cause 
why the appellee should not be held in contempt of said 
order of June 25, 1930, and a rule issued against the ap¬ 
pellee (R. 4), returnable on August 11, 1930 (R. 4). On 
that day the hearing was continued at the request of Cap¬ 
tain Ross (who was in court) until September 3, 1930, 
when the issues were heard and taken under advisement 
by the court (R. 5). On November 8, 1930, thejcourt made 
a Memorandum Finding that the appellee, Garnett O. Jin- 
kens, was in contempt under the order of June 25, 1930 
(R. 5). 
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Under dates of August 21 and September 4, 1930, an¬ 
swers were filed by the appellee, asking that the order of 
June 25, 1930, referring appellant's claim to the Auditor, 
be set aside, and that the rule to show cause be discharged 
(R. 4, 5). There was much dickering and delays, the court 
showing reluctance to sign an order in line with his find¬ 
ing. Orders were duly presented, however, by both sides, 
for approval and signature, and taken under advisement 
bv the court. Finally, the court signed an order, on De- 
cember 23, 1931, discharging the rule to show cause; this 
being more than one year after the court's findings were 
made holding the appellee in contempt (R. 5). To this 
order of December 23, 1931, exception was duly noted by 
the appellant. Upon the face of the record this order was 
irregular and contrary to the court’s findings, and dis¬ 
charged a rule upon which issues had been made and a 
hearing had; moreover, it did not allow costs and attor¬ 
ney's fees to the successful party, the appellant. This 
order, moreover, did not cover the request of the appellee, 
in answer to the rule to show cause, to set aside the orig¬ 
inal order of reference to the Auditor, dated June 25, 1930, 
and that motion still remains open in the record and has 
not been acted upon. It will be noted that the order of 
June 25, 1930, was not complied with by the appellee until 
some time subsequent to December 12, 1930 (R. 108, 109, 
Cl. Cross-exh. No. 3). 

After the order of December 23, 1931 (R. 5) was filed, 
the Auditor proceeded to hear the parties (R. 8) on the 
order of reference (R. 6), and filed his report under date 
of June 4, 1934 (R. 6-13). His report of forty-eight pages 
went into many details and arguments on the law, with 
citations thereof, and incorporated certain testimony, in 
question-and-answer form, verbatim; about forty pages of 
legal-cap paper being taken up by such quoted matter and 
verbatim testimony, mostly in single space (R. 112, 113). 
This quoted matter was excluded from the printer by 
order of this court, after appellee’s “Counter Designa- 
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tion, ’ 7 contending that it was necessary, directed that it be 
kept in the record and printed; but appellant was obliged 
to pay for copying it in toto into the record brought up 
from the lower court. After the order of this! court was 
entered, allowing appellant to exclude from the printer the 
unnecessary pages of the Auditor’s report, and stating 
that appellee might print them at her own expense if she 
thought it necessary and was so advised, appellee with¬ 
drew her “Counter-Designation” (R. 113); this court’s 
order in the premises being dated November 29, 1935, and 
appellee’s withdrawal November 30, 1935. (This court 
takes .judicial notice, in a ease before it, of its orders and 
records in the same case.) Paragraphs 8 to 11, inclusive, 
and Paragraph 25, of the Auditor’s report, were excluded 
by this court’s order (R. 9, 13). The stenographic trans¬ 
cript of the proceedings before the Auditor comprised 277 
pages, and fourteen pages of corrections and exceptions to 
the accuracy of the transcript filed by the appellant, which 
corrections and exceptions, under a stipulation ;of counsel, 
it was agreed “might be taken, read and considered” as 
part of the original record in the case (R. 8, 52). 

The Auditor heard the parties and their witnesses, treat¬ 
ing the motion for substitution of appellant as! a declara¬ 
tion, as above stated, and made his findings of fact and 
conclusions, as follows: (1) That there was no express con¬ 
tract as alleged by the appellant; (2) that $150.00 paid to 
appellant by appellee was neither given nor received solely 
as a retaining fee, as contended by appellant; (3) that 
there was nothing “further” due the appellant from the 
appellee for services performed in the equity case below 
(R. 6-13). The Auditor did not find, however, | how many 
days of service were spent by the appellant in the appel¬ 
lee’s matter; he merely referred by number to the pages 
of the transcript wherein could be found the testimony of 
the appellant and his witness (R. 9). There wa!s no denial 
by the appellee as to the amount of time devoted by the 
appellant to her cause, and the evidence as to this stands 
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uncontradicted in the record; that is, about one month of 
the period from October 26, 1929, to December 9, 1929, the 
latter being the date of the letter discharging appellant (R. 
104, 105). Paragraphs 23 and 24 of the Auditor’s report 
(R. 9, 12, 13) are perhaps intended to cover this generally. 
The Auditor recommended that appellant’s claim be dis¬ 
allowed, and he found that “under the circumstances” the 
appellant was not entitled to any further or additional fee 
for the services rendered appellee. The trial Justice con¬ 
firmed and ratified in toto the report of the Auditor, and 
thus adopted all the Auditor’s findings of fact and conclu¬ 
sions (T.P. & IF. R. R. v. Peoria & P. Un. Ry. Co., 72 F. 
(2d) 745); hence, the appellant was obligated to pay, and 
did pay, more than $350.00 costs (R. 13, Par. 28). 

Appellant, on June 14, 1934, filed exceptions to the Au¬ 
ditor’s report (R. 14-36), pointing out specifically wherein 
he considered the Auditor had manifestly erred and was 
clearly wrong in the consideration of the facts and the ap¬ 
plication of the law in the premises. On October 9, 1934 
(R. 37), the matter came on for hearing before Mr. Justice 
Letts, and the appellant again specifically designated, both 
in oral argument and by brief, the parts of the record 
which showed, appellant contended, that the Auditor was 
wrong in his findings and conclusions, that he had miscon¬ 
ceived and misapplied the law, and that he had miscon¬ 
ceived his dutv under the order of reference. The court 

* 

took the position, however, and stated that it was his duty 
to treat the findings and recommendations of the Auditor 
as the verdict of a common-law jury; and that he could 
not disturb the Auditor’s findings on the facts. The 
court disregarded the fact that the appellant had a con¬ 
stitutional right, in the first instance, to a trial by jury, 
instead of by an Auditor, and that the reference was not 
made by consent of the parties, but upon the court’s own 
volition and motion; and that, further, under such a view 
as the court was taking, the appellant was being deprived 
of a judicial hearing, for the Auditor had tried the whole 
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case in contract, all the issues therein; and yet the court 
refused to weigh the evidence before him in the record and 
to draw his own independent conclusions, and thereupon 
announced that he would overrule the exceptions^ of the ap¬ 
pellant to the Auditor’s report (R. 37). 

Pursuant to this action by the trial court, appellant filed 
a motion on October 22, 1934 (R. 37), for reconsideration 
and reargument on the court’s finding that appellant’s ex¬ 
ceptions to the Auditor’s report should be overruled, and 
pointed out specifically in the motion and in a brief at¬ 
tached thereto what appellant felt the court had over¬ 
looked in making his findings and conclusions, both as to 
law and facts, four points of which are set Out in the 
record (R. 37, 38). The court, however, refused to change 

i 

his position on the Auditor’s report, or to consider as 
sound the appellant’s argument, namely: (1) that the 
Auditor was manifestly wrong in his consideration of the 
facts and evidence before him; (2) that he had miscon¬ 
ceived and misapplied the law applicable to the situation 
before him; (3) that the Auditor, ab initio, had a miscon¬ 
ception of his duty under the order of reference, i Pursuant 
thereto, Mr. Justice Letts made a general memorandum 
opinion (R. 38) and placed it in the record, to!cover, ap¬ 
parently, his action of overruling the motion for reconsid¬ 
eration and reargument on his former actions, j It will be 
observed that no findings of fact and conclusions of law 
were made, in accordance with Federal Equity Rule 70%, 
overruling appellant’s exceptions; so, under the T. P. & W. 
R. R. case, supra, it is to be assumed that the trial court 
adopted in toto the report of the Auditor. 

On December 3, 1934, the decree in the matter was signed 
and entered of record (R. 38, 39), substantially as pre¬ 
sented by the attorney for the appellee, although appellant 
contended the decree overruling the exceptions to the Au¬ 
ditor’s report and the order overruling the motion for re¬ 
consideration and reargument should be separate papers, 
and presented to the court papers in the forms he thought 
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proper. Appellant’s contentions were ignored, however, 
and exceptions to, and an appeal from, the decree were 
noted by him (R. 38, 39). 

Appellant’s Statement of the Evidence was duly filed 
and presented to the court for settlement and signature on 
February 18, 1935 (R. 41); also, the Designation of the 
Record was filed (R. 41). A “Counter Designation” was 
filed by the appellee on February 7, 1935 (R. 46), but, it 
having been filed too late under the rules of the court, the 
motion of the appellant to strike it from the files was 
granted. 

Pursuant to the said decree having been entered of rec¬ 
ord, and after appellant’s appeal had been perfected and 
this court had obtained jurisdiction of the case, the clerk 
of the lower court was called upon by the appellee to pay 
over to her, in accordance with the decree, the $350.00 
which, as aforesaid, had been deposited in the registry of 
the court, in lieu of bond with sureties, to cover appellant’s 
claim; and, upon the refusal of the clerk to deliver this 
deposit to the appellee, she moved the trial court to hold 
him in contempt for failing to do so (R. 46, 47), and the 
clerk, on March 27, 1935, delivered the money to appellee’s 
attorney, Foster Wood, Esq. Thereupon, a supplemental 
assignment of errors was found necessarv and was filed bv 
appellant (R. 47); and, further, a supplemental designa¬ 
tion of record (R. 49) was made necessary by the action of 
the trial Justice in orallv directing that substantially all 
the matter designated to be omitted from the record under 
the court’s own order of April 1, 1935, be placed therein; 
to which action of the court exceptions were duly noted in 
said designation and made matter of record. 

The Statement of the Evidence, with appendix (R. 51- 
111), and reciting that it contains all the evidence in the 
case , was settled and duly signed, nunc pro tunc (R. 101), 
on May 15, 1935, and is now before this court for review. 

The appellant, notwithstanding the fact that he would 
have liked to have before this court the entire record in 
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this case, which in his opinion, presents an extraordinary 
series of judicial errors, felt that he should not bear the 
financial burden of having printed the duplications in the 
record, and designated to be printed the parts he consid¬ 
ered necessary and required by rule (R. Ill, 112) to en¬ 
able this court to pass upon the questions involved. As 
mentioned before, this court, upon appellant’s petition, 
sustained his contention that quotations from authorities 
and the parts of the Auditor’s report quoted; from the 
stenographer’s transcript and covered in the Statement of 
the Evidence need not be embodied in the record; notwith¬ 
standing that, the appellee, by counter-designation, which 
she later withdrew (R. 113), had ordered the whole report 
printed. The whole report, however, at the louder court’s 
direction and at the appellant’s expense, ivas embodied in 
the certified, typewritten record brought up from the lower 
court and filed in this court. 

Summing up, therefore: Although this claim of the ap¬ 
pellant, in so far as procedure is concerned, is one in 
equity, the matters in issue are those in law, and funda¬ 
mentally under the Constitution appellant had the right to 
a trial by jury, with proper pleadings in the case. The 
reference to the Auditor was made in an order for sub¬ 
stitution of attorneys, of the court’s own volition, and 
upon its own motion, for proper action, determination and 
recommendation (R. 6). The Auditor, pursuant thereto, 
after final order in the contempt proceedings of December 
23, 1931 (R. 5), discharging the rule upon which issues had 
been framed and heard, and finding in contempt made, 
which grew out of the failure of the appellee :to comply 
with the order of substitution, heard the parties concerned 
and their witnesses, and made the recommendation that 
no further fee be allowed (“further” meaning other than 
the $150.00 retaining fee many times mentioned!in the rec¬ 
ord) the appellant (R. 6-13) for the month’s tifne and the 
labor and skill he had expended in the preparation of the 
appellee’s case, and which could have borne fruit in re- 


\ 
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suits onlv bv carrying tlie case to a conclusion; although 
the Auditor measured the value of the appellant’s services 
by the results achieved up to the time of his discharge, 
contrary to all law on the question. The Auditor tried the 
whole case and all the issues therein. The parties, how¬ 
ever, did not consent to this reference. It is suggested 
that, if the appellant had prevailed, with the record show¬ 
ing (R. 4, 5) that the appellee’s motion to set aside the 
order of reference was still open and had not been acted 
upon, upon that point alone this court would have to re¬ 
verse, under the decisions in Kimberly v. Anns , 129 U. S. 
512; Wilson-Western Sporting Goods Co. v. Barnhart, 81 
F. (2d) 108, and Roosevelt v. Mo. State Life Ins. Co., 70 F. 
(2d) 939, and 78 F. (2d) 752; see also Federal Equity 
Rule 61V> (28 USCA, following Sec. 723). The broad gen¬ 
eral question before this court, therefore, is: Was the 
decree of December 3, 1934, right or wrong, in the face of 
the record, and has justice been done, according to law 
(R, 38, 39) ? 

ASSIGNMENT OF ERRORS (R. 40, 41, 47) 

The Trial Court erred, as follows: 

1. In entering its decree dated December 3, 1934, ratify¬ 
ing and confirming the report of the Auditor, filed June 4, 
1934, and overruling each and every exception filed by the 
appellant to said report. 

2. In entering its decree dated December 3, 1934, refus¬ 
ing to allow the claim of appellant for professional serv¬ 
ices performed in good faith for appellee, or any fee for 
services performed, and assessing costs of more than 
$300.00 against the appellant. 

3. In finding and holding that there was no contract 
between the appellant and the appellee, Garnett O. Jenkins, 
for professional services rendered her in good faith by the 
appellant, and that nothing was due from said appellee to 
appellant. 
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4. In failing to give proper weight to the probative 
force of the evidence before him, and in failing tb find that 
there was a contract for services between appellant and 
appellee, and that something was due the said j appellant 
from the said appellee under such contract. 

5. In failing to find and hold, as a matter of law, that 
at least $50.00 was due the appellant from thb appellee 
under the judicial admission of counsel for the appellee. 

6. In not giving consideration to the time consumed, in 
good faith, by appellant on appellee’s case. 

7. In finding and holding that the appellant had not 
sustained the burden of proof. 

8. In overruling appellant’s Exception No. 1 (R. 14) to 

the Auditor’s report (See pp. 1-11): namely, “fhe Audi¬ 
tor’s finding that 4 the contract alleged to have been made 
between the Claimant and the Respondent has 1 not been 
established by a fair preponderance of the evidence’; and, 
for ground of this exception, states that the Auditor erred, 
in that said finding is contrary to law and to the evidence 
and the weight thereof, as is herein specifically pointed 
out * * ! 

9. In overruling appellant’s Exception No. 2 (R. 29) 

to the Auditor’s report (See pp. 11-14): namely,! 4 ‘the Au¬ 
ditor’s finding that ‘the $150.00 paid by the Respondent to 
the Claimant was not demanded, nor given, solely and ex¬ 
clusively as a “retaining fee,” * * * but that it was under¬ 
stood by the parties to be both a “retaining fee” and a pay¬ 
ment in advance on account of the services to be rendered ’; 
and, for ground of this exception, states that the Auditor 
erred, in that said finding is contrary to law and to the 
evidence and the weight thereof, as is herein specifically 
pointed out * * j 

10. In overruling appellant’s Exception No. 3 (R. 31) 
to the Auditor’s report (See pp. 14-18): namely, “the 
Auditor’s finding that the Claimant ‘is not equitably 
entitled to any further or additional fee for compensation 
from the Respondent for the services rendered by him in 
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this proceeding’; and, for ground of this exception, states 
that the Auditor erred, in that said finding is contrary to 
both law and equity, and is contrary to the evidence and 
the weight thereof, as is herein specifically pointed out 

* * * 77 

• 

11. In not prorating the costs in the case, when the 
transcript showed that the appellee had extended the rec¬ 
ord with Unnecessary and irrelevant testimony that was of 
no material use in the case. 

12. In ratifying and confirming the Auditor’s report, in 
the face of manifest errors committed by the Auditor in 
the consideration of the evidence and in the application of 
the law. 

13. In failing to find and hold that the Auditor’s report 
and conclusions were contrary to the evidence and the 
law applicable thereto. 

14. In failing to give equitable consideration to appel¬ 
lant’s claim. 

15. In ordering the clerk of this court (District Court) 
to return the $350.00 that had been deyjosited by the ap¬ 
pellee (plaintiff below) in the registry of this court in lieu 
of bond with approved sureties (R. 47). 

16. In other particulars apparent of record in the cause. 

BRIEF AND ARGUMENT 
Part I 

This portion of the brief will be devoted to Assignment 
of Errors Nos. 1, 2, 3, 4, 12, 13 and 14, and these assign¬ 
ments may be covered comprehensively by one broad ques¬ 
tion, as follows: 

Did the court err when he signed the decree, dated and 
filed of record December 3, 1934, ratifying and confirming 
the report of the Auditor, filed June 4, 1934 (R. 6, 38, 39), 
allowing no fee to the appellant, assessing costs of more 
than $350.00 against him, and ordering the return by the 
clerk of the lower court to the appellee of the $350.00 de- 
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posited in the registry of the said court by the said ap¬ 
pellee in lieu of bond to cover appellant’s claim for pro¬ 
fessional services, and directing also the return of all 
papers and records in appellant’s hands that had been 
placed therein by said appellee (R. 38, 39)? 

In a word, HAS JUSTICE BEEN DONE ACCORD¬ 
ING TO LAW AND THE RECORD BEFORE THE RE¬ 
VIEWING COURT ? The ultimate question, therefore, is: 
THE PROPRIETY OF THE DECREE (R. 38, 39). In 
re Palliament Corporation, 67 F. (2d) 871; WyaM v. Cald¬ 
well, 67 F. (2d) 374; Kimberly v. Arms, 129 TjJ. S. 512; 
Wilson-Western Sporting Goods Co. v. Barnhart, 81 F. 
(2d) 108; Checik v. Kotetski, 311 Ill. 433. j 

It is submitted that the Auditor manifestly erred in his 
consideration of the evidence in this case, and that he 
misconceived his duty under the order of reference and 
misapplied the law; but that will be taken up later on in 
the brief, as there are rather serious questions (the an¬ 
swers to which may be decisive of this case at the outset) 
to be examined, with respect to jurisdiction and the posi¬ 
tion in the case taken by the Trial Justice. It is con¬ 
tended, however, that the decree appealed from is clearly 
wrong upon its face. 

This cause is one in contract for professional services 
rendered the appellee by the appellant in an equity case 
below, and which cause in contract was referred to the 
Auditor, without the consent of either of the opposing par¬ 
ties, in an order for substitution of attorneys (R. 6). The 
Auditor heard the parties and tried all the issues therein— 
for the entire cause. There is still open in the record a 
motion (R. 5, top of page) of the appellee, never acted 
upon, to set aside the said order of reference toithe Audi¬ 
tor. It is submitted that if the appellant, rather than the 
present appellee, had prevailed in the court below, and 
the present appellee had appealed from the decree, the 
case could be reversed on this jurisdictional groqnd alone; 
because there was no consent of the parties to the refer- 
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ence and it was made upon the court’s own motion, and 
because the motion of the present appellee to set aside the 
order of reference is still pending in the lower court. In 
Kimberly v. Arms, supra, Mr. Justice Field, speaking for 
the court, at p. 524, said: 

(Italics ours throughout this brief.) 

“It is not within the general province of a master 
to pass upon all issues in an equity case, nor is it com¬ 
petent for the court to refer the entire decision of a 
case to him without the consent of the parties. It 
cannot, of its own motion, or on request of one of the 
parties, abdicate its duty to determine by its own 
judgment the controversy presented, and devolve that 
duty upon one of its officers.” 

Moreover, in Wilson-Western Sporffihoods Co. v. Barn¬ 
hart, 81 F. (2d) 108, at p. 109, decided this year in one of 
the western circuits, it is said: 

“The Supreme Court has indicated that in the ab¬ 
sence of consent by both parties, the powers of a spe¬ 
cial master in chancery are limited, and that little, if 
any, weight is to be accorded to his conclusions on the 
general issues. In the leading case of Kimberly v. 
Arms, 129 U. S. 512, 523, 524 * * * Mr. Justice Field 
said: ‘A master in chancery is an officer appointed 
by the court to assist it in various proceedings inci¬ 
dental to the progress of a cause before it, and is 
usually employed to take and state accounts, to take 
and report testimony, the value of annuities, the 
amount of damages in particular cases, the auditing 
and ascertaining of liens upon properties involved, 
and similar services. The information which he may 
communicate by his findings in such cases, upon the 
evidence presented to him, is merely advisory to the 
court, which it may accept, and act upon, or disregard 
in whole or in part, according to its own judgment as 
to the iveight of the evidence.” 

In Ex Parte Peterson, 253 U. S. 300, at p. 312, Mr. Jus¬ 
tice Brandeis, speaking for the court, said: 

“The Auditor is an officer of the court which ap- 
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points him. The proceedings before him are subject 
to its supervision, and the report may be used only if, 
and- so far as, acceptable to the court.” 

And, again, at p. 314: 

i 

“A compulsory reference with power to determine 
issues is impossible in the Federal Courts, because of 
the Seventh Amendment (U. S. v. Rathboiie, 2 Paine 
578), but no reason exists why a compulsory reference 
to an auditor to simplify and clarify the issues and to 
make tentative findings may not be made at law, 
where occasion arises, as freely as compulsory refer¬ 
ences to special masters are made in equity.” 

There is a grave question here as to whether lor not the 
Auditor had the right to proceed until the motion “to set 
aside” the order of reference (R. 5) was passed upon. 
Moreover, the Trial Justice took the view that the findings 
of the Auditor were analogous to the verdict of a jury in 
a common-law case, and refused to disturb his report, rat¬ 
ifying and confirming it in toto . This viewpdint of the 
Trial Justice, appellant submits, was erroneous! under the 
facts in this case and the record before the j reviewing 
court. A case presenting like facts and issues!has never 
been decided in this jurisdiction, so far as appellee’s re¬ 
search has disclosed. The Kimberly v. Arms case, supra, 
covers very thoroughly references both with and without 
consent, discussing them at length. An Auditor’s findings 
of fact, under circumstances such as the record in this case 
discloses, have not the same force and effect as a verdict of 
a common-law jury, and the Trial Justice was in error in 
taking the position that they did. It was his duty, more¬ 
over, when the Auditor’s report was properly challenged 
by exceptions, as in this case, to weigh the evidence before 
him in the transcript, and determine independently, ac¬ 
cording to his own judgment, what conclusions! should be 
drawn therefrom, in keeping with law and justice. An 
Auditor's report is merely advisory under the situation be¬ 
fore the court here. Kimberly v. Arms, supra; Wilson- 


Western Sporting Goods Co. v. Barnhart, supra; Ex Parte 
Peterson, supra; First National Bank of Lexington v. 
Weinburg, 165 Va. 433; Shipman v. Fletcher, 91 Va. 473; 
Horne v. Osborne, 175 S.E. 893; State v. King, 64 W. Va. 
546; Scroggy v. Kelley, 32 Okla. 39. 


This claim by appellant for fee for professional services 
is one in which he had a fundamental right, under the 


Constitution, to a trial by jury; and, it is submitted, he has 
not had a judicial hearing, having had the entire case and 


all matters in issue therein tried and finally determined by 
the Auditor. When the Trial Justice took the position 
that the findings of fact by the Auditor in this particular 


case had the same force and effect as a verdict of a iurv, 

fj v / 


and that he could not disturb the Auditor’s findings and 
recommendation—even though this was an equity proceed¬ 
ing and no formal pleadings had been filed in the case to 
cover appellant’s claim—he misconceived the law and 
erred. This was a reference on a claim for fee growing 
out of an equity action, but wherein a common-law action 
on the claim was a matter of right, and when the Court 


treated the action of the Auditor under the reference as 


a finality, and refused to examine the long record in the 
transcript before him and weigh the evidence independ¬ 
ently, he committed a prejudicial error. For the facts in 
such a case as this properly, in a chancery court, are open 
for consideration in the first instance by the Trial Court, 


and, in ease of appeal, by the Appellate Court. Thatcher 
v. Kramer, 347 Ill. 601; First National Bank of Lexington 
v. Weinburg, supra; A. 0. Smith Corporation v. Petroleum 
Iron Works of Ohio, 73 F. (2d) 531; and many others to 
the same effect. In the ease of First National Bamk of 
Lexington v. Weinburg, supra, the Supreme Court of Ap¬ 
peals of Virginia, at p. 440 of the report, said: ‘ 4 This 
court cannot avoid the duty of weighing the evidence when 
its sufficiency is fairly challenged.” This had reference to 
a report of an Auditor—or Commissioner in that State, the 
same as a Master or Auditor here—and clearly points out 
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that an Auditor’s findings do not have the same force and 
effect as a verdict of a jury, are not conclusive,; or a final¬ 
ity, and that the Trial Court must weigh and determine the 
evidence in the record independently, and draw his own 
conclusions. The Illinois cases are even stronger on this 
point in effect: Hoelscher v. Hoelscher, 153 K. E. 662; 
Mailinger v. Shapiro, 161 X. E. 104. Also to tike same ef¬ 
fect: Childs v. County Trust Co. of New York, 6 F. (Supp.) 
821; Roosevelt v. Mo. State Life Ins. Co., 70 F. (2d) 939, 
78 F. (2d) 752; Denver v. Denver Union Water Co., 246 
U. S. 178; True v. Field, 169 N. E. 428; McDonald v. Mc¬ 
Donald, 197 X. E. 3; Trade Mutual Liability ; Ins. Co. v. 
Peters, 195 X. E. 900; Jensen v. Howell, 282 Pac. 1034; 
Gottschalk Construction Co. v. Carlson, 253 Ill* App. 520. 

In True v. Field, supra, at p. 429 of the report, the 
Court said: 

‘‘The rulings and evidence with the plaintiff’s ex¬ 
ceptions thereto are set out in the report” (of Master) 
‘and, inasmuch as the appeal from the final decree 
brings up the whole case, they are property before us 
for consideration.’ 

Therefore, assuming that the Auditor had the right to 
proceed under the order of reference, when the appellee’s 
motion to set aside that part of the order of June 25, 1930, 
referring the entire case to him, had not been acted upon 
by the Trial Court—and is still pending—then the next 
question is: Was the decree of the Trial Court (R. 38, 39) 
the proper one under the circumstances set but above? 
Apart from the merits of appellant’s claim, it is submitted 
that the decree was wrong under the circumstances, be¬ 
cause the “due process” clause of the Constitution had 
been violated to appellant’s prejudice; he had been de¬ 
prived of a judicial hearing, because the Trial Justice re¬ 
fused to examine and weigh the evidence independently— 
with appellant’s specific exceptions and argument before 
him—or to disturb the Auditor’s report, and thus 
disregarded the established law laid down in the Barnhart 
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case, supra, and cases cited therein. Under the facts herein 
set forth, the Auditor’s report, when challenged by proper 
exceptions, should be given little, if any, weight. Mr. Jus¬ 
tice Groner, of this court, expressed the proper view of 
such foundational rights of litigants, when, in the case of 
Clawans v. D. C., 64 W.L.R. 533, he said “any seeming 
curtailment thereof should he scrutinized ■with the utmost 
care/ 7 however much the modern viewpoint might be to¬ 
wards getting away from the Constitution and the rights 
thereunder. A case wherein a litigant had a f undamental 
right to a trial by jury of all the issues therein must he 
treated much differently from the usual case where a ref¬ 
erence has been made to an Auditor to hear and make rec¬ 
ommendations on matters incidental to the progress of the 
main cause before the Trial Court. Thatcher v. Kramer, 
supra, and many other cases cited herein. 

AUDITOR'S STATUS AND LAW CONTROLLING IIIS 
DUTIES: The Auditor in this jurisdiction holds an anal¬ 
ogous position to a Master in Chancery generally in most 
jurisdictions, and that fact is too well established to war¬ 
rant the citation of authorities therefor. The report of the 
Auditor, as has been shown by the law cited above, is 
merely advisory to the court at best, and to simplify is¬ 
sues for the court. But the court must weigh and deter¬ 
mine the facts itself when the Auditor’s report is excepted 
to under the circumstances set forth herein— and little 
weight should be given to his findings ( Southern Railway 
Co. v. Simon, 184 F. 959, and others cited above). The 
Auditor is not a judicial officer, Eastern v. Ralston, 32 
App. D.C. 12; Enneser v. Hudek, 169 Ill. 494, 495, 48 N.E. 
673, 674; and Kimberly v. Arms, supra, and Wilson-West¬ 
ern Sporting Goods Co. v. Barnhart, supra, clearly show 
this, also. 

In 10 R. C. L., Equity, Sec. 292, it is said: “The result 
of referring the whole case without consent of the parties 
is that the report of the master is not entitled to the legal 
vreight that ordinarily attaches to a report; and when it is 
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confirmed, the decree is not entitled, on appeal, to the same 
weight that an ordinary decree of confirmation Would have. 
A party is entitled to a judicial hearing in every j cause, and 
if the higher court were to tolerate such a complete dele¬ 
gation of judicial authority to the master, the result would 
be to deprive the party of a judicial hearing.” | 

In this case, it is submitted, the appellant lias not had 
a judicial hearing according to law. This is apparent of 
record. And, moreover, on review by the appellant court, 
the confirmation of the Auditor’s report by the Trial Court 
has not the same weight and effect in a case of this kind 
as in one where the litigant did not have a right funda¬ 
mentally to a trial by jury, and the reference - was made 
with the consent of the parties. Guarantee Gold Bond 
Loan & Savings Co. v. Edwards, 164 F. 809; Edward G. 
Budd Mfg. Co. v. C. R. Wilson Body Co., 21 FJ (2d) 803; 
and to the same effect many others cited herein. In the 

m/ 

Budd case, supra, at p. 804 of the report, it is Said: 


“The force and effect of a master’s finditigs of fact 
depend on the nature of the case and of the questions 
of fact involved, and the terms of the reference. * * * 
The District Court had full power to review the mas¬ 
ter’s findings of fact in accordance with principles us¬ 
ually applied in similar situations.” 


It is submitted, also, that the order of reference (R. 6) 
in this matter contemplated findings of fact b^ the Audi¬ 
tor, and his conclusions, sent up to the Trial Court in a 
concise report, in narrative form., with his recommenda¬ 
tions; and, further, contemplated the right to! file excep¬ 
tions to the Auditor’s report and the power in the Trial 
Court to review those findings of fact and conclusions, and 
to examine and weigh the testimony and the evidence inde¬ 
pendently, when the respects in which the Auditor may 
have erred were specifically pointed out. Wm. Edwards 
Co. v. LaDoiv, 230 F. 378, modifying judgment, In Re 
Miller, 221 F. 471. In the case on appeal, the stenographic 





22 


transcript of about 300 pages was a part of the Auditor’s 
report (under Equity Rule 64, Par. 2, Report of the Audi¬ 
tor) and the unnecessary duplication of the testimony in 
the Auditor’s report greatly increased the appellant’s fi¬ 
nancial burden in the preparation of the record for appeal, 
as the Trial Justice orally ordered that the Auditor’s full 
report be sent up to this court (R. 48, 49, 50), and the re¬ 
port was fully incorporated in the certified record pre¬ 
pared for appellant by the clerk of the lower court. 

In this case, the Auditor not only recited papers at 
length, verbatim, in his report, but also detailed testimony 
in question-and-answer form, with long citations of the law 
and argument; lengthening his report in this manner by 
more than forty pages. There was transmitted by the 
Auditor also to the Trial Court (as was his duty to do 
under the court’s rule) the full stenographic transcript, 
with exceptions thereto, comprising about 300 pages. This 
transcript was a part of his report, made so by rule of 
court, and the testimony should not have been duplicated. 
His report should have referred to the testimony by page 
numbers only, where he deemed it necessary to refer to 
it. A master should not make his report in question-and- 
answer form, but should make it in narrative form, and 
brief. Peabody Gas & Oil Co. v. Standard Oil Co. of New 
York, 187 N.E. 112. A master should not recite at length 
any part of any paper or deposition brought in or used be¬ 
fore him. Foster on Federal Practice, Vol. 2, p. 1925; 
Rolhnan Mfg. Co. v. Universal Hdw. Works, 229 F. 579. 
The approved equity practice is for the masters to trans¬ 
mit to the court in their reports their conclusions only, and 
not the evidence taken. Boynton v. Acme Canning Co., 122 
A. 182, 123 Me. 145. A master should not include in his 
report a recital of the evidence. Smith v. Lloyd, 112 N.E. 
615, 224 Mass. 173. See also Steger v. The Traveling 
Men’s Bldg. & Loan Association, 208 Ill. 236, to same ef¬ 
fect, and 10 R. C. L., Sec. 298, p. 516. 
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Although this is an equity proceeding (because it devel¬ 
oped from an equity suit filed by the appellant for the ap¬ 
pellee), it should have been adjudicated in a court of law, 
after the cash to cover appellant’s claim had been depos¬ 
ited in the registry of the court in accordance with the 
order for substitution of attorneys, dated Jupe 25, 1930 
(R. 6), since appellant’s claim is in contract.; However, 
courts of equity having jurisdiction of parties: to contro¬ 
versies brought before them will decide all matters in dis¬ 
pute and decree complete relief. Alexander v. Hillman, 75 
F. (2d) 451; John C. Winston Co. v. Vaughn , 11 F. 
(Supp.) 954. Too, the present drift, or tendency, is to¬ 
ward simplicity in pleading and procedure, as may be 
seen in the Preliminary Draft of the Rules of Civil Pro- 
cedure for the District Courts of the United States (This 
court will take judicial notice of this fact). 

Under a misconception of the law, the Trial Court refused 
to weigh the evidence in the record on review of the appel¬ 
lant’s exceptions taken to the Auditor’s report, and he 
adopted the Auditor’s report in toto, refusing to disturb it 
(R. 38, 39). The brief ‘ 1 Memorandum Opinion” filed by 
the Trial Court November 28, 1934 (R. 38), to cover his 
denial of the motion of the appellant for a rehearing and 
reargument shows very plainly his extraordinary attitude. 
Moreover, the Trial Justice repeated from the bench, dur¬ 
ing the hearing on the aforesaid motion, the Auditor’s 
statement, made in his report (R. 9), that Miss; Flynn was 
present “to take notes of the proceedings,” but no notes 
were produced tending to prove the “alleged; contract.” 
There was no testimonv in the case whatever that anv notes 
of the contract alleged by appellant, or of the Various con¬ 
tracts alleged by the appellee and her husband\ were even 
taken in shorthand or otherwise, by any one (the evidence 
being, as the record shows, that Miss Flynn merely took the 
statements of the appellee and her husband ini connection 
with the facts in their case); the inferences of the Auditor 
and the Trial Justice were too long-ranged, it is submitted; 
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and, in the matter of drawing inferences from facts of rec¬ 
ord, the appellate court stands in as good position as offi¬ 
cers of the court below. Appellant, however, desires to 
call to this court 7 s attention particularly that there stands 
out in the Auditor 7 s report and in the record very promi¬ 
nently the fact that, as determining factors in his findings, 
THE AUDITOR BASED HIS CONCLUSIONS WHOL¬ 
LY ON INFERENCES. The record shows that the testi¬ 
mony of appellant and Miss Flynn was positive, definite 
and unimpeached; whereas, on the other hand, that of Cap¬ 
tain Ross w T as impeached, contradicted, evasive, and un¬ 
worthy of belief as a matter of law, morality and justice. 
The appellee’s testimony was very much of the same char¬ 
acter as that of Captain Ross; and, moreover, showed 
plainly that she had practically no first-hand knowledge of 
anything connected with the matter and had been misin- 

formed bv her husband on such facts as he communicated 

•/ 

to her. 

As appellant has previously pointed out, the position of 
the Trial Justice that he could not go back of the Auditor’s 
report was taken when he had before him the 300-page 
transcript of testimony taken down before the Auditor, 
and, further, had had specific parts of the transcript and 
numerous errors pointed out, both by brief and in argu¬ 
ment on the hearing of the exceptions to the Auditor’s re¬ 
port. Appellant’s said exceptions to the Auditor’s report 
(R. 14-36) are hereby made a part of this brief. Appellant 
respectfully insists that, under the Kimberly v. Arms and 
Barnhart cases, supra, even assuming that the Auditor 
had jurisdiction of appellant’s claim, which is very doubt¬ 
ful, there should have been little, if any, iveight given to 
the Auditor 7 s findings; and that the entire record should 
have been examined by the Trial Court and independent 
findings of fact and conclusions of law made, according to 
the court’s own judgment. And especially should this 
have been done when pertinent parts of the record were 
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specifically designated by tlie appellant and errors indi¬ 
cated. 

And not onlv did the Trial Justice take the iview that 
the Auditor’s findings and recommendation must be ac¬ 
cepted by him, but, after full and lengthy arguments, or¬ 
dered sent up to this court, for the record in the case, num¬ 
erous pages of detailed testimony and argument bf the law 
included in the Auditor’s report, the matter referred to 
being, as before stated, mainly verbatim quotations from 
the stenographic transcript and therefore contained in the 

_ i 

Statement of the Evidence; thereby imposing unnecessar¬ 
ily a great expense upon appellant (R. 112, If3, 48, 49, 
50). This duplication, however, was excluded from the 
printer by order of this court, as the Statement of the 

Evidence recited that it contained “all the evidence.” The 

! 

appellant, though, was obliged to pay for those thirty-nine 
pages of unnecessary matter brought up to this court by 
order of the Trial Justice. It is submitted that this ap¬ 
pellate court (Rule 5, Par. 1, Subpar. g, p. 5) controls the 
designation of record for the clerk of the lower court, and 
the Trial Court below has no jurisdiction over it. He has 
the power—and it is his duty—to settle and sign the State¬ 
ment of the Evidence, but he has no jurisdiction over the 
other part of the record to be brought up (R. 48, 49, 50). 

The Trial Court would not consider the question of 
whether the issues here were those of law or equity, and 
whether or not the law had been properly applied by the 
Auditor in his conclusions, although he had before him 
long briefs and arguments, with citations of the law, on 
the points involved. He ignored the fact that, by the ap¬ 
pellee’s own admissions, she had breached her contract 
with appellant, and that there was a right under the law 
for appellant to recover damages for the breach (R. 24, 
26, 73, 83, 85, 86, 101, 102, 110). He gave no consideration 
to the erroneous viewpoint of the Auditor, expressed at 
the very beginning of the hearing before him (R. 32, 33, 
57), that the matter before him was one of equitable rights 
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only, and not breach of contract, and that the results ob¬ 
tained for the client would be the controlling factor. It 
should be noted here that in his report the Auditor 
stressed this feature of “ results” (R. 12, 13), notwith¬ 
standing* that the law is that “results” are an element— 
and even then not a major element—only in measuring the 
compensation due an attorney who has completed the work 
for which he was engaged, and not one discharged in the 
midst of it. It is the ultimate result that counts in a 
matter of this kind, and not the failure or success of one 
or two motions before the bill is even amended. And, as 
will be shown later, the amount of work performed is not 
the criterion, as the Auditor also found it to be (R. 12, 13). 
A small amount of work, properly and skillfully per¬ 
formed, may determine the ultimate success of the case. 
The Auditor based his decision and conclusions on New 
York State laws, which are controlling in only that State 
for a situation where a client has discharged his attornev. 
In that State an attorney cannot recover on an express 
contract, for fees, when discharged, but only upon a quan- 
tuum meruit basis (R. 12, 32). Moreover, the Trial Court 
declined to consider the argument that when the Auditor 
found agency on the part of Captain Ross, and that “the 
alleged contract” was made bv him on Saturday, October 
26, 1929 (R. 11), the appellee’s position was greatly weak¬ 
ened, and that whatever the appellee or her witness, Cap¬ 
tain Ross, her husband, testified to concerning the making 
of the contract subsequent to that date had no weight (R. 
14-28, 66, 72, 73, 83, 84, 89, 90, 91). The testimony,for the 
appellant shows that on Monday, October 28, 1929, both 
Captain Ross and the appellee came into appellant’s of¬ 
fice, and that, at the direction of Captain Ross, the appel¬ 
lee signed and handed to the appellant a check for $150.00 
in payment of his retaining fee, previously agreed upon 
at the conference between appellant and Captain Ross, the 
appellee’s agent, on Saturday, October 26, 1929—when, the 
Auditor found, the “alleged contract” was made—and 


27 


that nothing was said about appellant’s fee onj Monday, 
October 28th (R. 56, 58, 60, 61); that appellant considered 
the fee question “a closed bargain” (R. 61) and it was not 
discussed on that Monday. There is absolutely nothing in 
the record in contradiction of appellant’s unequivocal tes¬ 
timony on this point, except certain indefinite, improbable 
statements of Ross (R. 83, 84), later impeached by him (R. 
86), and certain conclusions of the appellee, that are not 
legal evidence, and upon which this court should pass (R. 
89, 90, 93). | 

The retainer check was delivered to the appellant in ac¬ 
cordance with the contract made with Captain Rbss on the 
preceding Saturday, as testified to by both appellant and 
Miss Flynn; the latter also a member of the bar of the 
District for more than twelve years (R. 14, 16, 17). The 
proper inference from the 18th paragraph of the bill of 
complaint in Jinkens v. Hampshire Gardens, etc. (R. 1, 
2, 110) also supports appellant and brands as absolutely 
false the appellee y s contention that the contract fee was 
limited to $200.00 (R. 3, 4, 72, 73, 104). Naturally, this 
paragraph was put in the bill to enable the court to see 
what expenses and damages the appellee had sustained, in 
case the court should deem it proper to take that into con- 

i 

sideration whenever damages in the case might be deter¬ 
mined. YET THE AUDITOR DREW FROM 1- THIS PAR¬ 
AGRAPH AN INFERENCE OF FACT AGAINST AP¬ 
PELLANT (R. 11), an “important” one. The bill was 
filed on November 12, 1929, fifteen days after the confer¬ 
ence of October 28, 1929, in appellant’s office, at which, ap¬ 
pellee testified, something was said by somebody] about fee 
and that it was not to be more than $200.00 (If. 89, 90). 
The bill was sworn to on November 5, 1929, by both the 
appellee and Captain Ross, and the affidavit states that 
Captain Ross acted as agent for the appellee in all matters 
set forth in the bill. Yet they both testified otherwise on 
the stand. Surely, it is not safe to decide a case on testi¬ 
mony coming from lips so obviously soiled with perjury. 
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Both carefully read the bill and the affidavits at the end, 
and discussed it at length with the appellant. 

Moreover, there was a letter of November 16, 1929, 
written by appellant to the appellee (R. 10, 11), setting out 
the status of the case, the $150.00 received as retaining 
fee, and showing $1.50 costs due the appellant. From this 
letter the Auditor drew another inference of fact against 
appellant 1 s version of the contract terms, (R. 9, 10), al¬ 
though the letter was written three weeks after the terms 
of the contract had been settled, according to the Auditor’s 
own finding (R. 11). The proper inference from this letter 
clearly supports appellant’s contention that the $150.00 
payment was solely a retaining fee; for both the appellee 
and Captain Ross testified they kneiv what a retaining fee 
was, and defined it (R. 30). 

If the appellant (as the record indicates) was not fully 
or correctly informed by her husband and agent as to the 
contract he had made with appellant, that was no concern 
of the appellant’s; the appellee was bound by her agent. 
And what he told her out of the presence of the appellant 
is not legal evidence and could not be considered bv any 
court. The defense to this case was planned, it may be 
easily inferred from the record, by her husband, Captain 
Ross (a 1 graduate lawyer), and the appellee’s attorney; 
and the appellee, it is equally obvious from the record, 
knew little or nothing about either case in which she was 
the nominal principal. The record shows that she and her 
husband were jointly interested in the contract with the 


Shapiro corporations, even though appellee alone signed 
the contract; that Captain Ross handled everything in 
connection with that matter. Moreover , the appellant 
never received a letter in this matter purporting to have 
been written by the appellee, except the one of December 


4, 1929 (R. 101, 102), that Captain Ross testified he 
/which they endeavored to change the original contract with 
drafted for her signature (R. 68, 74, 75), by means of ) 
appellant to their own terms. And the appellee never per 
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soncdly answered one letter addressed to her by appellant . 
When asked why she did not answer the “retailing fee” 
letter of November 16, 1929, she stated she did mot know 
(R. 94). | 

This being a matter before the Auditor, under reference, 
to determine a claim for fee, covering professional services 
performed in an equity case by a lawyer before his dis¬ 
charge bv the client, it should be considered ifrom the 
legal aspect, both in law and in equity. The Auditor over¬ 
looked this feature, and the court below sustained him in 
it. There were no pleadings, yet the Auditor endeavored 
to treat the motion for substitution of attorneys as a 
declaration in one count. If pleadings had been drawn to 
cover a contract action, there would have been several 

7 i 

counts, or the pleadings would have been broad enough to 
cover both an express and an implied contract. The Audi¬ 
tor seemed to treat the situation very technically, judging 
from the citations of law appearing in his report, at pages 
11 and 12 of the record. Certainly his viewpoint, ex¬ 
pressed at the very outset of the hearing (R. 57, top of p.), 
as to the basis on which he should decide appellant’s 
claim, is unmistakable. There can be no question, appel¬ 
lant contends, that his claim was really a law matter, 
and should have been tried by a jury, in a common-law 
action. The Auditor, however, in so far as hi$ findings 
are concerned, treated the claim as a jury matter (R. 11, 
12), but, otherwise, never lost sight of his first idea, as 
stated above, that appellant teas not entitled to a fee un¬ 
less he had obtained some good results for the client; 
contrary to established law (R. 35, 36). To this view¬ 
point the Auditor was undoubtedly persuaded, if not in¬ 
cited, by statements made by the appellee’s attorney (R. 
110), who, at every lull in the proceeding before the 
Auditor, vociferously aired his opinion that appellant had 
not handled appellee’s matter as he would have handled 
it, and that, therefore, appellee’s services were worthless, 
and should not be paid for (R. 110). 
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It is well settled in the law that attorneys mav contract 

9/ * 

with their clients and that breach of such contracts may 
result in damages being allowed to the attorneys affected 
thereby. The Code of the District of Columbia (complete 
to March, 1929, Title 10, Ch. 1, Sec. 1) is clear on that 
point, and the following support it: 

In Cooper v. McNair, 49 F. (2d) 778, it is held that liti¬ 
gants have general right to change attorneys, though al¬ 
ways responsible for breach of contract with attorney 
(Citing 10 Wall. 483). 

Where attorney employed at agreed compensation fully 
performs his agreement until discharged without cause, 
measure 'of his damage is compensation named in the 
contract. 1 White v. American Laic Booh Co., 233 Pac. 
426, 101 Okla. 166. 

Where full performance of an attorney’s contract has 
been prevented by his client, the attorney is entitled to 
recover as for full performance, where he is ready and 
willing to perform. Keeper v. Hornbeck, 249 S. W. 440. 

Contract for compensation must be interpreted in the 
light of surrounding circumstances. Macartney v. Guar¬ 
dian Trust Co., 202 S. W. 1131. 

Wilkinson v. Tilden, 14 F. 778, and eases cited therein, 
to same effect. See also Kepler v. Sumpter, 33 App. D.C. 
404. 

There was not only a judicial admission that $50.00 
was still due appellant (R. 58, 59) that was brought to the 
attention of the Auditor and the court, but there was the 
testimony of the appellee and her agent, Captain Ross, 
that there had been an express contract for $200.00 fee 
and a breach thereof (they testified that Boss had limited 
the fee to $200.00). On the judicial admission of $50.00 
due appellant, alone, he should have had a decree, with 
interest from December 9, 1929, and costs, under the law 
applicable to the situation. That was a law question ap¬ 
parent of record, but the court refused to consider it, 
although it was argued at length. This error specifically 
will be covered in part II following. 
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Part II 

Assignment of Errors Nos. 5, 6, 7, 8, 9, 10, 11 and 15 
will now be discussed. 

Assignment of Error No. 5 (R. 40 ), that the court failed 
to find and hold that there was a judicial admission of 
$50.00 being due the appellant, under the admitted con¬ 
tract to pay at least $200.00, is sustained by the .statement 
of Mr. Wood, attorney for the appellee. The record, pp. 
58 and 59, shows: “We expect to show two things: First, 
that a contract was entered into and that the cjharge for 
the service was not to be more than $200.00, j of which 
$150.00 was paid, leaving a balance of $ 50 . 00 .” j This is a 
clear judicial admission, and the decree should have been 
in appellant’s favor on this point alone, for $50.00, with 
interest from December 9, 1929, and costs of these pro¬ 
ceedings (See R. 20, 66, 91). The court refused to take 
notice of this judicial admission (R. 37). 

Admissions by a party’s counsel are binding even when 
made in opening case, and here the admission: was sup¬ 
ported by the testimony of the appellee herself : and Cap¬ 
tain Ross; the appellee testified in defense to the “alleged 
express contract” that there was a different contract and 
that it was limited by her husband to $200.00 (R. 3, 4, 9, 
89, 90). The record shows on its face, moreover (R. 10), 
that appellant was entitled to $1.50 for costs expended in 
appellee’s case (Letter of November 16, 1929, R. 10). 
Greenleaf on Evidence, Secs. 27, 186; New York Evening 
Post Co. v. Chaloner, 265 F. 204; Kolas v. LaRopJielle, 169 
N. E. 662; Morrison v. Segal, 169 N. E. 789; Moore v. A. 
C. L. By. Co., 135 S. E. 473; Belle County Board of Educa¬ 
tion v. Howard, 59 S. W. (2d) 982; In Re Hoover’s Estate, 
180 Pac. 275; McLymen v. Miller, 161 A. Ill; Mercier v. 
Union Street Railway Co., 119 N. E. 764; Gee. v. Baum, 
199 Pac. 680. i 

Assignment of Error No. 6 (R. 41) is well taken, for, as 
a matter of law, if there were no express contract, appel- 
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lant would be entitled to compensation for the time and 
labor spent in good faith on appellee’s matters, when he 
was discharged without cause, and was ready and willing 
to proceed with the case and carry it to a conclusion in ac¬ 
cordance with the original contract—even measuring ap¬ 
pellant’s compensation on a quantuum meruit basis. He 
w’as entitled to the pay of an ordinary lawyer at least, for 
a month’s service. Woodbury v. Jergens, 37 F. (2d) 749; 
Bills v. Polk, 72 Tenn. 494 (R. 35, 36). The Justices of 
the appellate court may act as experts in a matter of at¬ 
torney’s fees, wiien the question of placing a value on work 
done is before them in a record such as this. This has 
been held by the appellate courts on many occasions. 
Blackhurst v. Johnson, 72 F. (2d) 644; In re Associated 
Towel & Linen Co., 7 Fed. Sup. 699; Davitt v. O'Connor, 
73 F. (2d) 48. 

Assignments of Error Nos. 7 and 8 (R. 41) will be 
argued together, for they are virtually the same thing. 
By ratifying and confirming the Auditor’s report, the 
Court adopted the findings and conclusions of the Auditor 
( T. P. & W. R. R. Case, supra). The Trial Court’s 

Memorandum Opinion” (R. 38), filed November 28, 1934, 
denying the 4 ‘motion for rehearing,” clearly shows this. 
Appellant’s Exception No. 1 to the Auditor’s report (R. 
14-28) is here referred to and made a part hereof. 

In the first place, it may be inferred, although it is not 
stated definitely anywhere in the Auditor’s report, that the 
Auditor found that there had been an express contract for 
fee. No other construction of Paragraph 16 (R. 11) of 
his report appears possible. Certainly the report does 
not state what kind of a contract it w’as and for w T hat 
amount. Anyhow’, whatever it w^as, the Auditor found 
that one of some kind w*as entered into between the ap¬ 
pellant and Captain Ross, as agent for appellee, when the 
appellee was not present; for the Auditor says, in said 
Paragraph 16: “* * * the Claimant contends that Captain 
Ross, the husband of the Respondent, acted as the Re- 
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spondent’s agent in the making of the alleged contract. 
This contention, in the opinion of the Auditor, is sound 
and should be sustained It follows, further,! therefore, 
that the Auditor accepted as true the testimony; of the ap¬ 
pellant and Miss Flynn that the contract was made on 
Saturday, October 26, 1929, the day before the appellee 
arrived back in the city from Indiana. The documentary 
evidence confirms this, also, as well as the testimony on 
cross-examination of the appellee and Captain Ross. There 
is no contradiction in the record that only Captain Ross, 
Miss Flynn, and the appellant, were present! when the 
contract was made (although the appellee and Ross testi¬ 
fied in a vague way that at various times, both!in and out 
of the presence of the appellfl*^he limited the fee to 
$200.00). There was no testimony that the fee was fixed 
on any other date than that testified to by appellant and 
Miss Flynn; that is, Saturday, October 26, 1929. Ross 
gave no dates. The appellee gave none. But both ad¬ 
mitted that the terms of the contract had been settled be¬ 
fore the appellee 7 s first visit to the office, Monday, October 
28, 1929 (R. 66, 82, 83, 92); and the appellee testified that 
Captain Ross first talked to her about the fee on Sunday, 
October 27, 1929 (R. 91), while her husband told an im¬ 
probable tale of carrying the fee message back and forth 
several times between his wife and appellant before she 
came into the office with him (R. 65, 66, 72, 73). The ap¬ 
pellant and Miss Flynn both testified that the fee was 
fixed on a per diem basis of $50 a day for all office work, 
conferences, research, etc., $100 a day for all Court work, 
and $150 as a retaining fee (R. 55, 59, 60). The $150 re¬ 
taining fee was brought in and paid over to appellant on 
the Monday following the Saturday the fee contract was 
entered into, and the retaining-fee payment consummated 
the contract. As will be seen later, in further discussion 
of the evidence and the record, many inferences of fact 
can be drawn from various parts of the record; to support 
this contention. 
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However, the Auditor, after accepting as true the testi¬ 
mony of the appellant and Miss Flynn as to the date on 
which the contract was made, and the parties to it, found 
in the very next paragraph of his report (R. 11, Par. 17) 
that the appellant had not established the terms of the 
contract as alleged by a “fair preponderance of the evi¬ 
dence.” Let us consider the evidence which , in the Audi¬ 
tor’s opinion, so weighed against that produced by the ap¬ 
pellant that he failed to preponderate. The Auditor set it 
forth in Paragraphs 13, 14 and 15 (R. 9, 10, 11) of his re¬ 
port. It is: 

First: That, although 4 ‘Mrs. Maddox was present 
at the time of the alleged making of the contract, on 
October 26, 1929, and ‘took down notes’ of what Cap¬ 
tain Ross had to say * * * and was present also, ‘to 
take notes of the proceedings’ at the time of the con¬ 
ference,” on October 28, 1929, when Mrs. Ross, the 
appellee, was interviewed as to the facts in the case 
(R. 60), “no { notes’ tending to prove the alleged con¬ 
tract were produced at the hearing.” 

The Trial Court adopted this view expressed by the 
Auditor also, and repeated it from the bench; this was an 
inference of fact made by both the court and the Auditor. 
There was no evidence introduced by either party that any 
notes were taken of the contract; and, of course, none were 
taken. Miss Flynn, as an associate lawyer in appel¬ 
lant’s office, was there to take—as is customarv for 
lawyers to do under such circumstances—brief notes of 
the facts in the appellee’s case, for the purpose of drafting 
a bill of complaint, as was done (R. 60). The fee contract 
was an oral one between two law" school acquaintances 
who, at the time, were not on unfriendly terms. It is sub¬ 
mitted that the Auditor and the court erred in making 
such an inference of fact, which w r as obviously the deter¬ 
mining factor in the adverse decision given appellant; the 
court, as above stated, having been sufficiently impressed 
by it to repeat it from the bench. 
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If the direct, positive, straightforward and unimpeached 
testimony of two lawyers, members of the District Bar for 
more than twelve years, as against the impeached, contra¬ 
dicted, improbable, and, at times, absurd testimony of the 
appellee and her agent, Captain Ross, did not preponder¬ 
ate in the Auditor’s mind on the question of the terms of 
the contract, how much would the production of notes, so 
easily manufactured at any time, have increased its 
weight? Surely this court will agree that the Auditor 
seized upon a flimsy inference of fact upon whidh to hang 
this finding, and will decide that such an inference is 
wholly unwarranted in the face of the record before it. 

In Andrews v. Akers, 7 Fed. Sup. 924, at p. 941 (citing the 
Budd Mfg. Co. case, supra), it is indicated very clearly 
that findings such as these are “fully open to review by 
the trial court”; and further stated: 

i 

“These findings are only deductions from other 
facts as to which there is no substantial dispute. In 
such a situation, a master’s findings do not carry any 
great weight. As was said in Ohio Valiev Bank v. 
Mack (6 CCA), 163 F. 155, 24 LRA (NS) 184: ‘The 
Judge, having the same facts, may as well draw in¬ 
ferences or deduce a conclusion as the referee.” 

i 

In Bosworth v. Hook, 77 F. 686 (7 CCA), it was held 
that it ivas the duty of the Trial Court to determine find¬ 
ings of facts and conclusions of law independently for him¬ 
self when the reference teas made without the consent of 
the parties, and, citing Kimberly v. Arms, supra, said (p. 
687): j 

j 

“When, as in this case, the reference was made 
upon motion of one of the parties, and not by agree¬ 
ment of both, the master’s findings has not; the force 
of a verdict, or of the respect of a referejs, and on 
exceptions thereto, the court must determine by its 
own judgment the controversy presented; and, on ap¬ 
peal, the court of review, of course, has the same pow¬ 
er and responsibility.” 


I 
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To the same effect: 

Detroit Carrier & Mfg. Co. v. Dodge Bros., 33 F. 
(2d) 743; Edward G. Budd Mfg. Co. v. C. R. Wilson 
Body Co., supra. 

Second: (R. 9, Par. 14.) The Auditor finds further 
weight against appellant in the fact that in appelant’s 
letter of November 16, 1929, addressed to the appellee, 
advising her of the status of the case and the pro¬ 
ceedings in the premises, and setting out “as a mat¬ 
ter of record,’’ as the letter states, the money re¬ 
ceived, for what purpose, and the amount paid out by 
the appellant, “no reference was made * * * to the 
alleged contract.” 

It is submitted that such an inference of fact bv the 
Auditor as is here indicated is unwarranted, and the re¬ 
viewing court can draw its own inferences and conclusions. 
The only material inference of fact to be drawn from this 
letter supports appellant’s contention that the $150 paid 
appellant by appellee was purely a retaining fee (This, 
however, will be argued in covering the next Assignment 
of Error). The Trial Court, as before stated, took the po¬ 
sition that he could not review the Auditor’s actions and 

i 

had to adopt his inferences of fact, as though they were the 
verdict of a common-law jury. The Kimberly v. Arms 
case, supra, and later cases following it, set out above, hold 
the contrary, and indicate in positive terms that it was 
the court’s duty to weight and determine the evidence in¬ 
dependently, and draw his own conclusions. The Trial 
Court, therefore, erred in not doing so. 

The reviewing court is reminded that, according to the 
testimony of both sides, the fee agreement had been con¬ 
summated on October 28, 1929, nearly three iveeks prior to 
the date of the letter in question. In the mass of conflict¬ 
ing testimony given by the appellee and Captain Ross on 
the question of the contract, there is no conflict on this 
point —the bargain was sealed by the payment of the re¬ 
taining fee on October 28, 1929. It would surely seem that 
the Auditor pient far afield to draw such an inference of 
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fact from this letter; for, to the appellant’s mind, it would 
have been unnatural to rehearse in such a letter, written 
three weeks after the consummation of the contract and 
when the suit was well under way, the terms of his con¬ 
tract with Captain Ross; who, in his dealings with appel¬ 
lant, was acting not only as the appellee’s agent but as a 
principal in the matter. The record shows clearly, not¬ 
withstanding the confused and impeached statements of 
the appellee and Captain Ross to the contrary,; that Ross 
actually carried on, on his own initiative, the entire nego¬ 
tiations with appellant, and with the defendants in the 
principal case. She wrote the checks (because the account 
on which they were drawn was in her maiden name) at his 
direction. The inference of fact can easily be drawn from 
the record that if the money in the checking account was 
not wholly Captain Ross’, he was equally interested with 
his wife in it; the record shows that, shortly prior to the 
events recorded here , he had turned over to the appellee 
about $2,000 of his own money (R. 79). And,i as before 
stated, the appellee never personally replied to lone of the 
appellant’s letters—such as were answered were answered 
by Captain Ross personally—and only one letter sent to 
appellant, the one concerning a change in contract (R. 101, 
102) and admitted to have been written by Ross, was 
signed by her (R. 75, 101, 102). The evidence shows, with¬ 
out conflict, that the appellee was in appellant’s office only 
twice; the first time to give her statement of the facts in 


the principal case and to sign the $150 retaining! fee check; 
the second time, to sign the bill of complaint. There is not 
one scintilla of legal evidence that the appellee ever said 
a word to the appellant about the fee matter. Moreover, 
it may be strongly inferred from the record that Captain 
Ross never told his wife, the appellee, the full truth about 
his transactions with the appellant. Whether;he did or 
not, of course she was bound by her agent’s acts; and her 
testimony, and his, as to what he told her out iof the ap¬ 
pellant’s presence must be disregarded. Certainly, the tes- 
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timony of the appellee and Captain Ross as to the fixing 
of the fee at the $200 limit—BY CAPTAIN ROSS HIM¬ 
SELF, NOT BY THE APPELLANT—is incredible, and 
could not be accepted by any unbiased mind. True, they 
testified that appellant agreed to this limitation, but, even 
when pressed to do so, both by their own counsel and 
counsel for appellant, neither could say how appellant 
agreed; whether by silence, by words, or by gestures (R. 
66, 83, 89, 90). And even such vague and indefinite testi¬ 
mony as to the $200 contract was impeached by Captain 
Ross himself, when he testified (R. 85, 86) that he wanted 
to change the contract because he was afraid the case was 
going to cost him too much. The court’s attention is also 
particularly invited to the appellee’s letter of December 4, 
1929, offering to pay the appellant, under a new fee con¬ 
tract proposed, $250 and 50 c /c of any damages that might 
be allowed by the Court in her suit (R. 101, 102). AND 
THIS AFTER THE DENIAL OF THE INJUNCTION 
PENDENTE LITE AND THE GRANTING OF THE 
MOTIONS TO DISMISS (November 29, 1929), ON 
WHICH THE AUDITOR LAID SUCH STRESS IN 
DISALLOWING APPELLANT’S CLAIM (R. 12, 13), 
AT THE HEARING ON WHICH ROSS WAS PRES¬ 
ENT (R. 67, 84, 85). The inference from this letter, 
written by Captain Ross and signed by the appellee, Cl. 
Ex. No. 7, is very strongly in favor of appellant’s con¬ 
tentions. If, as the appellee and Ross testified, the fee was 
limited to $200, out of which all costs were to be taken (R. 
83), and all appeals 4 ‘except an appeal to the Supreme 
Court of the United States” paid, as their affidavits 
averred (R. 4), why should they have been willing to in¬ 
crease the fee to $250 and 50% of damages, when they had 
just received a setback in the court? IS NOT THE ONLY 
POSSIBLE INFERENCE TO BE DRAWN FROM THIS 
EVIDENCE THAT THE APPELLEE AND ROSS, BY 
THIS LETTER, WERE ENDEAVORING TO RE¬ 
DUCE THEIR LIABILITY FOR FEE RATHER THAN 
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INCREASE IT? AND DOES NOT THE* CONCLU¬ 
SION LOGICALLY FOLLOW THAT THE APPEL¬ 
LANT’S TESTIMONY AS TO THE FEE CONTRACT 
ON WHICH HIS CLAIM IS BASED WAS TRUE, AND 
THE APPELLEE’S UNTRUE? Moreover, this is only 
one of the many absolute cases of impeachment in the 
record against the appellee and Captain Ross.; Their tes¬ 
timony will be discussed and compared lateri on in this 
brief, and it will be shown conclusively, appellant believes, 
that it is totally unworthy of belief. j 

Third: 4 ‘But,” states the Auditor, in j Par. 15 of 
his report (R. 11), “ ‘it seems more iihportant to 
note’ that in appellee’s bill of complaint, ^written by 
the claimant,’ the appellee stated that ‘she has been 
obliged to and did expend the sum of one hundred 
and fifty dollars ($150.00) for the services of an at¬ 
torney to protect her rights herein, and has contract¬ 
ed to pay in addition to said attorney whatever may 
be reasonable under the circumstances.’ 

Of course, it must be inferred from this statement and 
the findings of the Auditor that, in his opinionj the failure 
of the appellant, in setting out this element of damages 
in the complaint for the court’s information, to incorpo¬ 
rate therein in detail the full terms of the contract, as he 
contends them to have been, is proof that thfere was no 
such contract. This is the third inference of fact that the 
Auditor has drawn from proof positive in the record, in 
connection with this assignment of error; but appellant 
submits that the only reasonable inference to be drawn 
from this paragraph of the complaint corroborates his 
proof. Will this court hold with the Auditor—and, neces¬ 
sarily, with the Trial Justice—on this inference of fact; or 
will this reviewing court agree with appellant that this 
general allegation of attorney’s fees as an element of dam¬ 
ages was all that was necessary in the circumstances, and 
that no inference of fact against the appellant’s version of 
the fee contract can properly be drawn therefrom? Appel- 



40 


lant insists that this paragraph of the complaint, sworn to 
by both the appellee and her husband, supports him rather 
than the appellee; and Captain Ross, the lawyer husband 
of the appellee, evidently thought so, too, for he said, 
when interrogated about it by appellant (R. 110): “If 
I had seen that, it would not have been signed.” (The 
bill of complaint.) “That paragraph never was read, 
it would not have been signed if it was read.” Also, 
p. 110 of the record: “I did not read that bill of com¬ 
plaint over, and you know it.” As to his ignorance of 
the contents of the bill, the paragraph of his letter of De¬ 
cember 9, 1929, appearing at the top of p. 105 of the rec¬ 
ord, impeaches him, as well as the oath he signed to the 
bill itself. 

The Trial Court, by refusing to review the evidence and 
accepting Auditor’s inferences of fact and the findings and 
recommendation based thereon, adopted the Auditor’s re¬ 
port in toto. It is, therefore, submitted, for the above 
reasons, and the further reasons discussed and argued 
hereinafter in connection with the record and testimony 
proper, that the Auditor erred and the court erred, and 
that the “alleged contract” of appellant was not only 
proved by a fair preponderance of the evidence, but over¬ 
whelmingly proved. 

Assignment of Error No. 9 (R. 41) is, appelant con¬ 
tends, well taken, and the finding of the Auditor is mani¬ 
festly wrong. The agreement was made on Saturday, Oc¬ 
tober 26, 1929, and it was then understood that if the case 
was to be gone ahead with, $150.00 would have to be paid 
as a retaining fee. Sunday morning, October 27th, Cap¬ 
tain Ross telephoned the appellant at his apartment (R. 
56, 60), and he was told that no compromise settlement 
could be arranged with Shapiro, and directed to bring 
Mrs. Ross, the appellee, to appellant’s office the next day, 
in order to get her statement of the facts in the case, pre¬ 
liminary to drafting the bill of complaint. She came in on 
Monday, gave her statement, delivered the check for 
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$150.00 retaining fee at the direction of her husband, thus 
consummating the agreement made the previous Saturday, 
and the terms of the fee agreement were not discussed. 
It is possible that Ross did not wish to discuss the fee in 
the presence of his wife; certainly, there was no reason 
for doing so, as it had already been settled between him 
and the appellant. The proper inference of fact to be 
drawn from appellant’s letter of November 16 ? 1929 (R. 
10, 11), and the fact that it w^as never answered by either 
the appellee or Captain Ross (R. 87, 94), together with 
the fact that both testified that they knew what a retaining 
fee was and defined it (R. 87, 94), is that the $150.00 was 
demanded and given “solely and exclusively as a ‘retain¬ 
ing fee 9 99 and w^as so understood by the parties. The 
failure of the appellee to reply to the letter denotes ac- 
quiesence by her in the statement therein contained that 
the $150.00 was a retaining fee; that the mind^ of appel¬ 
lant and appellee had met on this point. Moreover, the ap¬ 
pellee testified that there had been no disagreement of any 
kind between her and the appellant until after November 
29, 1929, the date of the court’s decision on the motion for 
injunction pendente lite (R. 37, 94), showing a meeting of 
the minds and agreement until it was decided that the 
original contract should be changed (R. 101, 102). Pages 
29, 30 and 31 of the record (Appellant’s Exception No. 2 
to the Auditor’s Report) are hereby made a p^rt of this 
brief and argument in support of this Assignment of Er¬ 
ror. For the above reasons, and those hereinafter to be 
shown, appellant contends that the Auditor erred, and the 
Trial Court erred in adopting the Auditor’s error. 

Assignment of Error No. 10 (R. 41) is well taken, for 
the reason that the Auditor failed to consider how much 
time and labor the appellant had devoted to the appellee’s 
matters in connection with her equity suit, because it ap¬ 
peared that up to the time of appellant’s discharge no 
beneficial results had been obtained for the client. In tak¬ 
ing this view the Auditor showed that he had a miscon- 
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ception of the law applicable to a situation where a lawyer 
is discharged before he has developed his client’s case to 
a point to bear fruit in beneficial results. Moreover, even 
if results were an element in a situation such as this— 
and the law says they are not—the mere fact that an in¬ 
junction pendente lite was denied and motions to dismiss 
nominal defendants granted, should reflect no discredit on 
the appellant; particularly in the circumstances which the 
record hbre discloses (R. 67, 85). Courts frequently err 
in the matter of denying and granting motions; and there 
is no question in appellant’s mind that the court erred 
here. 

Pages 31 to 36 of the record (Appellant’s Exception No. 
3 to the Auditor’s report) are hereby made a part of the 
argument and this brief in support of appellant’s conten¬ 
tion that the Auditor was wrong, manifestly so, that he 
misconceived the law controlling such matters as this be¬ 
fore him, and that the cases he selected to support him 
were not in point; and the Trial Court erred in adopting 
the Auditor’s error. The Auditor found no contract as 
alleged, because, as the record shows, he held from the 
outset of the case the opinion that the appellant’s claim 
should be treated on a quantuum meruit basis, and even 
on that basis only if the client realized something of value; 
for he said at the beginning of the hearing before him: 
“It is the duty of the Auditor to find out what the services 
ivere fairly and reasonably worth"; and again: “If it 
should turn out that he did things that ivere of no value, 
they will not be appraised very highly” (R. 33, 37, 38, 57). 
It may be plainly seen, appellant contends, that the Audi¬ 
tor’s attitude was erroneous, and that he had a miscon¬ 
ception of the law and his duty under the order of refer¬ 
ence. It was his duty first to find out whether or not 
there was a contract of any kind; and, if so, what kind. If 
he found no express contract, then he should have deter¬ 
mined the amount of service performed (on the point of 
amount ; of service there is no conflict in the record, although 


43 


it is not fully set out in the Auditor’s finding (and what it 
was worth, equitably, on the basis of service performed in 
good faith before discharge, regardless of whether or not 
the client had derived any benefit, before discharging his at¬ 
torney, from such service. So far as this assignment of 
error is concerned, the Auditor’s report and the record 
clearly indicate that he found no fee was due appellant be¬ 
cause the services thus far rendered had not benefited the 
appellee. This is not the law. The Auditor was j arbitrary 
in this finding and erred; the Trial Court refused to cor¬ 
rect this error, and he therefore erred, to the prejudice of 
appellant. For the above reasons, and the further reasons 
hereinafter set out in the discussion, appellant, contends 
the Tenth Assignment of Error is well taken and should 
be sustained. Appellant was engaged to carry fhe equity 
case of the appellee to a final determination. The evidence 
on that point is overwhelming. j 

The members of the appellate court are experts on the 
question of attorney’s fees and can properly ;say what 
an attorney’s services under such conditions for a month 
of work should be, in case they do not find an express con¬ 
tract as alleged by the appellant. In Davitt v. O’Connor 
(CCA 1934), supra, at p. 48, the court said: 

“The testimony of defendant’s witnesses and the 
findings of the master as to value of the services we 
disregard, because it seems to us plainly beyond any 
fair appraisal; in such issues we are at liberty to rely 
upon our own estimates, the matter being within our 
own special acquaintance as much as it is within that 
of other members of the Bar.” 

If the appellate court can cut down the amount, when 
too high, it can also appraise and raise, when the actions 
of the court officers below are in plain and manifest error 
—or arbitrary—and the record does not support them. 

Assignment of Error No. 11 (R. 41) is well taken, for 
the reasons set forth: The Trial Court refused to consider 
an adjustment of the costs between the appellant and the 
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appellee, when the appellee had placed in the record num¬ 
erous pages of so-called expert testimony that was ignored 
by the Auditor (R. 13, 52), and stated he thought the Audi¬ 
tor’s $100.00 fee was reasonable. In this connection, ap¬ 
pellant thinks it is well to mention that had he had a trial of 

i 

his cause before the court, rather than before the Auditor 
to which it was referred without his consent, he would 
have been saved this $100.00 fee; as, of course, the Jus¬ 
tices do not receive fees as salaries, as does the Auditor. 
The reporter, an elderly man selected by the Auditor, was 
paid by the appellant more than $200.00 for an exceeding¬ 
ly defective transcript of which the appellant received no 
copy and which was equally as beneficial to the appellee as 
to him, since the appellee’s counsel was permitted to take 
it to his office and use it (R. 70), in violation of Law Rule 
51 of the District Court. It was necessary for appellant 
to file 14 pages of exceptions to errors in the transcript, 
which it was agreed by stipulation should be “ taken, read 
and considered” as part of the original record in the case. 
It is suggested that these Auditor’s costs be compared 
with the Auditor’s estimate of the value of a month’s serv¬ 
ice performed in good faith by an attorney of mature 
years and broad experience , for a client who discharged 
him without cause in the midst of her case. The Auditor 
found that the $150.00 retaining fee was all the appellant 
was entitled to; this, too, where an independent law office 
and its force were involved. An ordinarv government 
clerk, with no professional training, receives more for less 
work. It is believed that this Honorable Court, in its re¬ 
view, can and will see the injustice of this decision. Out 
of 163 pages for the appellee in the stenographic trans¬ 
cript, there were thirty-tico pages of so-called expert testi¬ 
mony, which was worthless (R. 13, 52). Sound judicial dis¬ 
cretion must be exercised—not a discretion capricious and 
arbitrary. 

Assignment of Error No. 15 (R. 47) is well taken, be¬ 
cause, when the court ordered returned to the appellee the 
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$350.00, deposited in the registry of the court to abide the 
final determination of appellant’s claim, it removed the 
very security and protection the court and the I law had 
provided for this appellant (R. 38, 39, 47). Further, when 
the money was returned to the appellee by the Clerk of the 
lower court (March 27, 1935), the jurisdiction of ithis case 
had passed out of the lower court and was in this appel¬ 
late court. This money, therefore, was beyond the reach 
of any mandate of the lower court. This money |had been 
placed in the registry of the lower court to secure appel¬ 
lant’s claim for $350.00, and the substitution of attorneys 
was made dependent upon that deposit being made, or a 
bond with good securities filed. The deposit of cash was 
permitted in lieu of the bond directed, for appellee’s con¬ 
venience, if she so desired. Naturally, it was the purpose 
and intent to have this security remain in the custody of 
the court until the case was finally adjudicated. There 
has been no final decree while an appeal is pending, and 
the matter has not been finally adjudicated. It is sub¬ 
mitted that the return of the deposit while appellant’s ap¬ 
peal was pending was a travesty on justice. 

i 

“Ordinarily an attorney dismissed by plaintiff must 
he paid or secured before order ousting him will be 
made, if he lias not misconducted himself; and, in case 
of dispute, the court must determine whether he for¬ 
feited his rights, and will do so ordinarily in main 
suit.” Woodbury v. Andrew Jergens Co., 69 F. (2d) 
49 (CCA N. Y.). 

To the same effect: 

U. S. v. McMurtry, 24 F. (2d) 145; I 

In Re Badges, 9 F. (2d) 560 (2 CCA); 

Wilkinson v. Tilden, 14 F. 778; 

Kellogg v. Winchell, 51 App. D.C. 17; 

Kepler v. Sumpter, 33 App. D.C. 404. 

In a mechanic’s lien case, regarding building contracts, 
Los Angeles Pressed Brick Co. v. Higgins, 97 Pae. 414, at 
p. 418, the court said: i 

! 

' 
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‘ 4 The terms of the deposit being general, the deposit 
served the purpose of saving the appellant owner from 
costs, and must continue to remain in the custody of 
the court to abide the final judgment in the cause. To 
permit a deposit so made to be withdrawn pending 
an appeal would be to take away the very support and 
condition of the court’s judgment.” 

It is submitted that, in the case at bar, the deposit was 
general, and the situation analogous to the case above 
cited; the $350.00 was deposited in this case in lieu of an 
undertaking, with approved sureties, to cover a claim for 
professional services finally adjudicated, and nothing else 
can be read into it. It was error to order its return while 
an appeal was pending, and, moreover, after the appeal 
had been perfected and the appellate court had taken jur¬ 
isdiction of the cause. 

In 2 R. C. L., Appeal and Error, Sec. 94, p. 118, it is 
said: 

“An appeal which brings up the entire cause for 
trial de novo in the appellate court operates to annul 
the judgment, in the absence of a statute providing 
otherwise. ’ ’ 

And, in Goddard v. Ordway, 94 U. S. 672, at p. 673, it 
is said: 

“While the court below may make necessary orders 
to preserve the fund and direct its receiver to that 
extent, it cannot place the money beyond the control 
or any decree that may be made here, for that would 
defeat our jurisdiction.” 

The filing of an appeal from a decree in Chancery sus¬ 
pends the operation of the decree to the extent that is nec¬ 
essary for the preservation of the object of the appeal in 
such condition as is requisite for the rendering of an effi¬ 
cacious appellate decree. Bryant Motor Appliance Co. v. 
International Association of Merchants, 111 At. 642. 

It is very apparent on the face of the record that the 
court also erred in ordering the return to appellee of the 
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papers and exhibits filed by appellant in the cause while 
an appeal was pending. The very protection for which 
the deposit was made had been removed, and the | appellant 
had no securitv whatever to cover his claim, that had not 
been finally adjudicated, and is now pending in this court. 
As the matter now stands: The law provides for security 
or payment for services of an attorney discharged from a 
case, and that the securitv must stand to abide the final de- 
termination of the claim, especially if papers of ;the client 
on which the attorney has a lien are returned 5 yet that 
very protection has been removed by the very same court 
that ordered it in the first instance. \ 

The clear purpose and intent of this $350.00 deposit was 
to remain and abide the decision on said claim of:appellant 
by the highest appellate court to which the cause might be 
taken; and that would be the final judgment in the matter. 
There certainly is no final judgment in a case while there 
is an appeal pending. Higgins v. Keyes, 90 Pac.i 972. 

It is submitted that the real test here might be| the ques¬ 
tion: Would the Trial Court have had the power and 
right, at this stage of the proceedings, to order the nulli¬ 
fication of the bond with approved sureties, ordered filed, 
or the release of the sureties, if the bond had been filed in¬ 
stead of the cash deposited “in lieu thereof”? It is con¬ 
tended and submitted that the Trial Court had no such 
right or power. 

The principles of law covering such a situatioh are fur¬ 
ther laid down in 12 R. C. L., Sec. 2 , p. 679— P.unds and 
Deposits in Court: 

1 

1 

4 ‘The payment of money into court is frequently and 
necessarily directed in the progress of a i cause, in 
order to preserve the money during the pendency of 
the litigation as to its ownership, and to keep it with¬ 
in the control of the court until the rights of the par¬ 
ties concerned can be adjudged by a final decree. 
Money thus paid will be in the hands of the! court for 
the benefit of whomsoever it shall in the end be found 
to belong to.” j 
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This money was placed in the custody of the court for 
the appellant, to cover his claim, if the final adjudication 
was that he should he entitled to it. It was his security. 
Now he has no security whatever. 

Also at page 681, Sec. 5, of 12 R. C. L., it is said: 

“As already seen, the power of the court over 
monevs in its custody continues until they are distrib- 
uted pursuant to a final decree, in the cases in which 
the moneys are paid, and if from any cause such 
moneys are previously withdrawn without authority 
of law, the court can by summary proceedings compel 
the restitution thereof.” (See, also, 18 C. J., pp. 776- 
777.) 


Part III 

Errors Apparent of Record 

Assignment of Error No. 16 (R. 47) covers many er¬ 
rors apparent on the face of the record, and is well taken, 
as will be shown below: 

1 . The Auditor was in error in refusing to strike out 
certain conclusions of the appellee, when she could not re¬ 
member what was said and done (R. 89, 90, 26, 27), and 
the Trial Court was in error in failing to find and hold 
that it was error. This witness did not remember what 
was said, and it is very apparent that nothing was said as 
she would like to have the court believe. Such testimony 
is not legal evidence. 

2. The Auditor erred in sustaining objections of coun¬ 
sel for the appellee to the interrogatories set forth below; 
and the Trial Court erred in failing to find and hold that 
it was error: 

(R. 87) Captain Ross—Cross Examination by Ap¬ 
pellant : 

“Q. Did you not tell me at one time you were 
going to Chicago to report Shapiro to the real estate 
board there, with respect to his actions at Hampshire 
Gardens? Mr. Wood: I object. Mr. Maddox: You 
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went to Chicago, did you not? Mr. Wood: I object. 
The Auditor: 1 think you had better confine this testi¬ 
mony to the District of Columbia. Mr. Maddox: Did 
you ever report Shapiro to the real estate board? Mr. 
Wood: I object. The Auditor: Objection\ sustained. 
M r. Maddox: Exception. Q. Did you not also say you 
were going to take up the matter with Congress? Mr. 
Wood: I object. (R. 88) The Auditor: Objection sus¬ 
tained. Mr. Maddox: Exception.’’ 

j 

It is submitted that this line of evidence, excluded by the 
Auditor, would, as may easily be seen from the! record be¬ 
fore the court, tend to prove and support the j contention 
of appellant as to just how determined this agent of the ap¬ 
pellee, Captain Ross, was to satisfy his grievance against 
Shapiro, to fight the equity case to a “bitter end” to get 
satisfaction; from the answers to these interrogatories 
could be drawn inferences of his willingness to pay to fight 
the case to the highest appellate court; as appellant and 
appellant’s witness testified (R. 55, 59, 60). The answers 
to these questions would certainly have brought but further 
evidence of a corroborative nature, from which inferences 
could easily be drawn to support appellant’s! contention 
that Ross placed no limitation on the money he would 
spend to obtain justice from Shapiro. Money was re¬ 
quired to go to Chicago; if he could afford to take such a 
trip with such an object, certainly he was in a position to 
pay—and in a frame of mind to pay—an attorney a rea¬ 
sonable fee to fight his case, wherein he was more inter¬ 
ested from the standpoint of a “grievance” than was his 
wife, the appellee. The reviewing court could draw its 
own conclusions, as well as the officers of the court below, 
from these facts. To exclude this evidence,; it is sub¬ 
mitted, was prejudicial error. In Re Boswell's Estate, 
167 A. 402; Marks v. Fox, 18 F. 713; In Re Gpttardi, 114 
F. 328; Altaffer v. Anderson Auto Co. 77 Super. Ct. Pa. 
63, 65; Andrews v. Akers, supra; Ohio Valley Bank v. 
Mack, supra. \ 

3. It is apparent of record, on its face, that the appel- 
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lant prevailed in the contempt proceedings against the ap¬ 
pellee, Garnett 0. Jinkins, before Mr. Justice Adkins; the 
findings of the court show that fact (R. 4, 5), namely, that 
the appellee was in contempt of order of June 25, 1930. It 
is also apparent that the order discharging the rule, dated 
and filed December 23, 1931, is not in line with the find¬ 
ings; hence, an obvious error. The prevailing party is en¬ 
titled to costs generally, and in a civil contempt of this 
kind he is entitled to attorney’s fees. It may be noted also 
that the court had this order discharging the rule under 
advisement for more than a year before he signed it, al¬ 
though orders were duly presented by both sides for ap¬ 
proval and signature. The lower court refused to allow 
costs and attorney’s fees, after a strong argument and a 
brief filed with the court to support appellant’s contention 
on the point. It may be further noted that the order dis¬ 
charging the rule does not cover the motion, in the answer 
to the rule, asking that the order of the court of June 25, 
1930, referring the case to the Auditor, be set aside. As 
has been before stated, that question is still open, the mo¬ 
tion still unacted upon, although the Auditor has heard the 
matter and made his findings and report, and the Trial 
Court has affirmed it, by ratifying and confirming all that 
the Auditor did, thereby adopting the Auditor’s findings 
of fact, conclusions and recommendations (T. P. £ W. R. 
R. case, supra). 

The following citations on (a) the law, and (b) work 
done, were submitted to the court on the points of costs 
and attorney’s fees: 

(a) Stahl v. Ertel, 62 F. 920; Merchants Stock and Grain 
Co. v. Board of Trade of Chicago, 201 F. 20; Feldman v. 
American Palestine Line, Inc., IS F. (2d) 749; Gompers v. 
Buck Stove & Range Co., 221 U. S. 418; Hilton v. Hilton, 
105 A. 65; Red River Valley Brick Corp. v. City of Grand 
Forks, 146 N. W. 876; State v. District Court of McLeod 
County, 129 N. W. 583; 113 Minn. 304; Campbell v. Motion 
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Picture Machine Operator, 186 N. W. 786, 151 Minn. 238. 

In the Feldman Case, it was said: 

; 

i 

“The sole question is whether a contempt of court 
was committed. If the contempt was committed, there 
is no doubt that the court may fine a eontemnor and 
may direct such fine to be paid to the injured party 
as damages, including as such reasonable lattorney’s 
fees and expenses.” (Citations) 

(b) Work done: j 

(1) Petition for Rule to Show Cause. 

(2) Rule to Show Cause. ! 

(3) Draft of Order of Continuance, 8/13/30. 

(4) Seven times in court: 8/11/30;| 8/21/30; 

8/28/30; 9/3/30; 11/22/30; 12/22/30. 

(5) Reply of Petitioner to Respondent’s; Answer. 

(6) Much law research in connection with brief for 

court. : 

(7) Brief of twelve pages written. 

(8) Ten letters written. ! 

(9) Drafted Order Adjudging Respondent in Con¬ 
tempt, pursuant to court’s findings, idated No¬ 
vember 7, 1930, and presented it to the court. 

(10) Conference, 12/12/30, in chambers pf Justice, 
with the court and appellee. Drafted order on 
same date, in accordance with agreement 
reached at said conference, and presented it in 
open court for signature (R. 108, 109). 

(11) Many telephone calls and a great deal of addi¬ 
tional time spent in connection with matter, in 
effort to compromise under the direction of the 
court. 

It is a fundamental rule that a judgment or a decree 
must conform to the findings or the verdict on which such 
judgment or decree is entered. 15 R. C. L Judgments, p. 
604, Sec. 43; Bennett v. Butterworth, 11 How, 670; Ex 
Parte Peterson, supra; Nutter v. Broivn, 58 W. Va. 237, 52 
S.E. 88; 1 L. R. A. 1083. It is submitted that the court under 
such circumstances as here has no discretionary powers 
about costs and attorney’s fees in a contempt case. Costs 
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must go to the prevailing party, as a matter of funda¬ 
mental right. The action of the court was arbitrary and 
contrary to the law controlling such cases. If the court 
had any discretion whatsoever in the premises, he abused 
that discretion. 

4. The Trial Court was in error when he ordered up 
(verbally) the thirty-nine pages of detail testimony and 
argument, with citations of law, from the Auditor’s re¬ 
port, when this matter was a duplication of the record and 
an imposition on the appellant to bring up to this court, 
where it was excluded from the printer by order of this 
court (R. 48, 49, 111, 112, 113). This court will take ju¬ 
dicial notice, in a case before it, of its records and orders 
tiled in the same case. The Golden Gate, 286 F. 105; Wil¬ 
son v. Calcidagraph Co., 153 F. 961. Moreover, the rules 
of this court prescribe what the record shall contain. The 
court below has no power with respect to the Designation 
of the Record; he is concerned only with the settling and 
signing* of the Statement of the Evidence. 

5. The Trial Court was in error in overruling the mo¬ 
tion of appellant for Reconsideration and Reargument of 
Exceptions to the Auditor’s report (R. 37. 38, 39). This is 
apparent of record, it is submitted. The points raised in 
the motion (R. 37) and law cited in connection therewith 
made it mandatory for the court to reconsider the Excep¬ 
tions. The court has discretionary powers with respect to 
motions of this character, of course; but the discretion 
exercised must be sound and judicial and not capricious 
and arbitrary. It is submitted that the Trial Justice’s 
action in this respect was purely capricious and arbitrary. 
All the points raised, as shown, were questions of law, 
except one, a question of fact that was a determining 
factor. 
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Part IV 

; 

Discussion of the Record and the Evidence 

i 

What do the record and the evidence before | this court 
show? There may be some duplication in the matter here 
set out, but it appears necessary to the appellant, under 
what he deems an extraordinary situation, in order to give 

i 

this appellate court the complete picture. Was there a 
contract as set out in the motion for substitution of attor¬ 
neys (R. 7, 8), from the viewpoint of the Auditor and his 
duty under the order of reference, or any otheir contract, 
either express or implied, proved by a fair preponderance 
of the evidence? The Auditor appeared to hold strictly 
and very technically to the statements made in this motion 
for substitution of attorneys; and the Trial Court refused 
to see it differently (R. 7, 11, 38). It will be seen that the 
Auditor attached so much importance to this motion that 
he set it out in full in his report, contrary to the law (R. 
7 ); it will be seen also that the order of substitution of 
attorneys, too, was set out in eoctenso (R. 6). It is sub¬ 
mitted, however, that even on that strict basis, the “alleged 
express contract” was not only proved by a fair prepon¬ 
derance of the evidence, but proved by the overwhelming 
weight thereof. The record here before this court speaks 
for itself, and it is thought that this court will agree with 
appellant’s view when it examines the legal evidence be¬ 
fore it. 

The contract was made by the appellant with Captain 
Ross, the agent of the appellee, and she was bound by his 
acts, regardless of what he might have, or might not have, 
told her concerning the contract in question. It; is thought 
the court will take judicial notice of the fact that some 
husbands do not tell their wives all about the contracts 
they make, and how much money they are obligating them¬ 
selves to pay. Anyhow, this contract was made on Satur¬ 
day, October 26, 1929, the day after the case was first dis¬ 
cussed unofficially between the appellant and Captain Ross, 
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and the day before the appellee returned from Indiana (E. 
14, 16, 17, 54, 64, 91, 100). There were only three people 
present, the appellant, Miss Flynn, and Captain Eoss, 
when the contract was made. The appellant and Miss 
Flynn testified definitely as to what took place on this Sat¬ 
urday, what was said and done (E. 54-64); and the 
numerous inferences that may be drawn from the facts of 
record most strongly support the contention of appellant 
that there was a contract for $50.00 a day for office work, 
consultations, etc., and $100.00 a day for all court work. 
And when the $150.00 retaining fee, as required, was paid 
on the Monday following, the contract was consummated, 
and the appellant was engaged for the entire case: to fight 
it aggressively, even, if necessary, to the highest appellate 
court; to get satisfaction, as Captain Eoss put it. The 
Auditor found agency on the part of Captain Ross, not¬ 
withstanding the amount of testimony given by Eoss and 
the appellee, involving impeachments, evasions and obvious 
reluctance to tell the truth, in the effort to avoid placing 
the responsibility for Eoss’s negotiations with appellant 
upon the appellee (E. 66, 68, 72, 78, 80, 81, 82, 84, 85, 86, 
87, 89, 90, 91, 92, 93, 94). 

The appellee came to appellant’s office on Monday morn¬ 
ing, October 28, 1929, to state what she knew about the 
facts in her case and the situation, preliminary to drafting 
a bill of complaint; she gave the appellant a check for 
$150.00, as a retaining fee, at Captain Eoss’ direction, and 
nothing was said about the terms of the fee agreement, nor 
at any time subsequently, until after November 29, 1929, 
the day the adverse decisions on the motions was made, 
when Captain Eoss, losing his first enthusiasm, came to the 
conclusion that the case, under his contract with appellant, 
would cost him too much, and endeavored to change the 
contract to a more reduced and definite basis (E. 26, 86, 
101, 102). During this month of service by the appellant, 
the groundwork for the entire case, as outlined to appel¬ 
lant by Captain Eoss, had been laid, all the research work 
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had been done, and all that was left was such court ap¬ 
pearances as might be necessary and drafting of any 
papers that might later be required. And all this had 
been done on the understanding with Ross that the case 
would he carried to the highest appellate court, if neces¬ 
sary, to obtain satisfaction and justice . What the appellee 
would like to have the court believe now is of no avail to 
her; she is hound by her agent’s contract. It iis apparent 
from the record that she did not know what was going on; 
and she even denied that she was told on the Mondav in 

i 

question that Shapiro would not let her come out to Hamp¬ 
shire Gardens. What Captain Ross told her about his in¬ 
terview with Shapiro, no one knows but Captain Ross and 
appellee. Certainly no one could believe their i testimony. 
So, let us examine what Captain Ross and the appellee 
testified to concerning this contract, about which there is 
so much controversy, and why they wanted to change the 
original contract with the appellant for his fee. This 
court can draw inferences of fact from other facts set forth 
in the record, as well as the Auditor and the Trial Court— 
who refused to do so, taking the position that tha Auditor’s 
findings must be treated as a verdict of a jury, j 

Captain Ross, on direct examination by Mr. Wood: 

; 

(R. 19, 66): “Q. What did he say in regard to his 
fee? A. There was nothing said at that time about 
fee. Q. Did he then say anything in regard to the 
matter? A. Not until after the matter had been taken 
up with Mrs. Ross. Q. Before you took it up with 
Mrs. Ross, did you have any conference with him in 
regard to the matter of fee? A. No, it Was after I 
took the matter up with Mrs. Ross.” 

i 

(It will be noted that Captain Ross did not; remember 
what day it was when he first came into the appellant’s 
office to talk about the case; (R. 76); but this was fixed 
by the testimony of appellant and Miss Flynn, and certain 
documentary proof, as Saturday, October 26, 12)29 (R. 15, 
16, 17, 21, 52, 54, 61), and the admission was finally grilled 


i 

i 
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out of Captain Ross on cross-examination (R. 76, 77). It 
will be seen from the record that this witness’ practice, 
throughout his testimony, was to sav he could not remem- 
her or was ■“foggy” on a particular point, when he did not 
want to tell the truth. It will also be noted that he was 
never foggy or uncertain on direct examination.) 

And, further, Ross testified on direct examination: 

(R. 66): “Q. Then what occurred? A. Mrs. Ross 
told me to go down and see him. I went down. That 
was the first time anything was said about fees. Q. 
What was said at that time? A. I explained to Mr. 
Maddox that it was a simple matter, and that it would 
not be worth over $200.00 total costs to us, and he 
was agreeable to handle the matter on that basis, and 
at his own suggestion, if it was settled up out of 
court, that his charges would be less than that.” 

(This conference, it will be noted, would have been on 
Monday, October 28, 1929, according to the witness’ testi¬ 
mony, for the appellee did not return from Indiana until 
Sunday, the 27th (R. 91), and she testified she came into 
appellant’s office on the next day, Monday, to make a 
statement of facts in her case.) 

“Q. Then what occurred; what next occurred? A. I 
went back and told Mrs. Ross about the conversation, 
and she said it would probably be all right to go ahead. 
Q. Then what occurred ? A. I went down and saw Mr. 
Maddox again and told him what she had said, and he 
told me to have Mrs. Ross come in and go over the 
case with him. Mrs. Ross came in then, and we were 
in the office probably one and a half or two hours, 
when she went over the case, and Mr. Maddox wanted 
$150 * * * Mrs. Ross gave him a check for $150.” 

(This would bring us into Wednesday, October 30th; and 
the inference is clear that it is all a plain fabrication. The 
canceled check given to appellant would fix the date.) 

Claimant’s Exhibit No. 9, letter of Captain Ross dated 
December 9, 1929 (R. 19, 104), impeaches absolutely these 
statements; for this letter says the fee was talked about the 
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first time the case was discussed. This shows a:clear fab¬ 
rication and a contradiction by his own letter written when 
the matter was fresh in his mind. Appellee testified (R. 
89) on direct examination that she had not authorized 
Captain Ross to negotiate with appellant prior to the time 
she came into his office, on Monday, October:28, 1929; 
while, on cross-examination, she first admitted that they 
had discussed the fee on Sunday, October 27tli, the day 
she returned from Indiana, and finally admitted that she 
had authorized the agency and approved the fee agreed 
upon before she came into the office (R. 91, 92). | 

When Captain Ross was shown his own letter and asked 
to explain the difference, in the face of the absolute con¬ 
tradiction, he could not (R. 53, 78, 104). He said the let¬ 
ter was self-explanatory , and let it go at that. There was 
no way for him to explain it, for it was a clear case of 
impeachment. Moreover, the affidavits filed on the 2d and 
20 th of June, 1930, with those of the appellee, in opposi¬ 
tion to the claim in the motion for substitution of!attorneys 
(R. 3, 4), did not conform to his testimony that the fee 
was limited to $200.00. When asked to explain^ he could 
not. It is submitted that it may be inferred from the rec¬ 
ord’s disclosure that Captain Ross and the appellee never 
anticipated, at the time of the writing of that letter of De¬ 
cember 9, 1929, making the kind of defense to appellant’s 
claim they did make; yet, after the letter was written and 
the statement made that the fee had been limited to $200.00, 
they felt obliged to stick to that as nearly as ! could be 
done; hence, the various differences in the testimonv and 
statements under oath. The testimony of the appellee 
shows plainly, throughout, the strong force driving her to 
shield her husband, Captain Ross, and at the same time 
protect herself as best she could. Her affidavit-severe vir¬ 
tually the same as those of Captain Ross, and when she 
was asked to explain the difference between them and 
other parts of the record she could not. She Could not 
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even explain the letter of December 4, 1929, that she signed 
(R. 96, 97, 101). 

The Auditor was unwarranted in giving any weight 
whatsoever to any of the testimony of Captain Ross and 
the appellee, in the face of so many evasions, contradic¬ 
tions, clear impeachments, and the showing of lack of wil¬ 
lingness to tell the truth, as against the appellant and his 
evidence in the record; as will be shown further in connec¬ 
tion with the examination of the testimony in detail. The 
principles of law, morality and justice forbid it. So, when 
it was brought to the attention of the Trial Court, and he 
refused to examine it and correct the Auditor’s error, thus 
made, he committed a grievous error, either through a 
misconception of the law or arbitrarily. 

In cases where witnesses are unwilling to let the truth 
out, are lacking in candor, evasive, and withhold facts, the 
jury is warranted in drawing the strongest possible infer¬ 
ence which mav be drawn from the evidence against them. 
National Car Brake Shoe Co. v. Terre Haute Car <£ Mfg. 
Co., 19 F. 514. It is, therefore, for this court to decide 
whether or not, on the face of the record, these witnesses’ 
lips are soiled with perjury, and no weight should be given 
to their testimony. 

Where a witness falsifies a fact, in respect to which he 
cannot be presumed to be liable to mistake, courts are 
bound upon principles of law, morality and justice to apply 
the maxim, Falsus in uno, falsus in omnibus. American 
Bell Telephone Co. v. Peoples Telephone Co., 22 F. 309 
(decree affirmed in 126 U. S. 1); Helene W. Martin, 180 
F. 317; Emerson v. Riley, 41 App. D. C. 480; Richmond 
Nervine Co. v. Richmond, 159 U. S. 293; Frank v. Wright, 
205 S. W. 434. 

In U. S. v. LeeHuen, 118 F. 442, it was clearly indicated 
that “the credibility of a witness may be affected by cir¬ 
cumstances, or by his own testimony, as well as by con¬ 
tradictory evidence; and the improbability of his state¬ 
ments, or his apparent lack of memory, accuracy, or intel- 
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ligence, as well as his apparent lack of truthfulness, may 
justify a refusal to accept his testimony as satisfactory, 
even though uncontradicted. ’ ’ 

In the case of In Re Boswell’s Estate, 167 A.^402, at p. 
403, the court said: ‘‘While it is a well-settled! rule that 
the findings of an Auditor, affirmed by the lower court, are 
equivalent to the findings of a jury, and will riot be dis¬ 
turbed on appeal except for clear or manifest error, this 
rule is subject to qualifications that, when the finding of 
the court below is based upon an inference or deduction 
from other facts, the conclusion, being the result of rea¬ 
soning, is subject to revision and correction.” (Note: It 
will be seen that this is one of the cases which, oh its face, 
is not in line with the Kimberly v. Arms case and those 
following it, but it does say that the Trial Coqrt has no 
right to give the Auditor’s findings the weight;of a jury 
verdict.) See also, Altaffer v. Anderson Automobile Co,, 
supra. 

In this cause, the appellee attempted to set up by way of 
an affirmative defense that the contract was for $200.00, 
as a limit, and of course it may easily be seen that Mr. 
Wood built this defense around the affidavits of June 2d 
and 20th, 1930, filed by Mr. Bradley, appellee’s second at¬ 
torney (R. 6). When Mr. Wood came into the case, those 
affidavits had been filed some time previously (R. 3, 4, 72, 
73, 97, 98). The Auditor makes no reference to; these affi¬ 
davits in his report, except by argument and citations of 
the law (R. 11, 12); which has no application to the facts 
before this court, in an equity proceeding, it is submitted. 
The question might be asked at this point why the Auditor 
did not set out in his report, verbatim, the affidavits of the 
appellee in answer to the appellant’s motion, inasmuch as 
the said motion was set out in extenso, and treated as a 
declaration in one count. Moreover, the question might 
also arise in one’s mind, naturally, from reading the rec¬ 
ord, why the Auditor set out in his report, j verbatim, 
numerous pages of testimony in question-and-answer form, 
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and many pages of argument and citations of the law (R. 
11, 12, 13), when the law requires him to make his report 
only in narrative form, and brief—and this is a particu¬ 
larly salient question that would arise when the testimony 
is reported in a stenographic transcript that is a part of 
his report, when submitted, under the rules of the court. 
In this connection, it also appears highly significant, with 
these facts in mind, when the Auditor states the following, 
in his report: 

“It seems unnecessary to recite the testimony here. 
To do so, would unnecessarily extend this already very 
long report” (R. 12). 

This, it may be noted, was in connection with the work 
done by the appellant in the appellee’s matters; the Audi¬ 
tor simply referred- to page numbers in the transcript, 
when it was a matter of work done by the appellant. The 
inferences to be drawn here are for the reviewing court, as 
to whether or not there was any prejudice or bias on the 
part of the Auditor . It is submitted, however, that the 
answer to these questions might be: These things were 
done in order to support, at a very great effort, his con¬ 
clusions. It is contended that the Auditor’s actions 
throughout the matter were arbitrary, capricious, and con¬ 
trary to law. The record does not support him. It might 
also be inferred that the record was made so extensive in 
order that it would be prohibitive to carry it up on appeal. 
This court may draw another inference of fact from the 
following in the Auditor’s report (R. 12, Par. 21): “7/ the 
foregoing findings are correct, it would seem that the next 
and final question to be determined, is what, if any, addi¬ 
tional fee or compensation the Claimant should receive 
* * * for the services rendered by him before notice of his 
discharge, December 9, 1929, not an easy question to de¬ 
cide” The Auditor’s uncertainty here could scarcely 

* » 

have been expressed better, unless he had said: “7 think 
1 am wrong, but I am making this decision anyhow.” 
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Such uncertainty as this, most assuredly, should be 4 4 scru¬ 
tinized with the utmost care” when the report comes be¬ 
fore a reviewing court, it is most earnestly submitted. 

The uncontradicted evidence shows that the ; appellant 
spent an entire month on appellee’s matters, in and about 
her case, laying the groundwork for the 44 bitter fight” 
Captain Ross, appellee’s agent, had indicated to him \vas 
desired in the premises—from October 26, 1929, to Decem¬ 
ber 9, 1929, when money was plentiful as compared with 
the present period. Mr. Shapiro had stated he would 
spend $25,000 to fight Ross’ case (R. 64), and Captain 
Ross knew that when he decided to fight to get satisfaction. 
For this month’s work, appellant, who, as the evidence 
shows (R. 58, 59), was especially informed on the coopera¬ 
tive plan of ownership generally, and the Hampshire Gar¬ 
dens project particularly, a Lieutenant Colonel in the Or¬ 
ganized Reserves of the Army, a man of mature judgment 
and education, with L.L.B., M.P.L. and D.C.L. degrees in 
law, as well as other earned degrees and certificates, with 
a background of broad general experience as well as a 
number of years’ general practice of law in his own, inde¬ 
pendent office—for this month’s work the appellant, in the 
Auditor’s opinion, was entitled to only $150.00 as an 
equitable proposition. Was this justicef It is for this 
reviewing court to answer that question. Moreover, the 
evidence shows that Captain Ross engaged appellant for 
this particular case because he considered that appellant 
possessed the courage to fight the case as aggressively as 
Ross then desired that it be fought (R. 59). 

Bias on Part of Auditor : 

The record clearly shows that the actions of the Auditor 
were capricious and arbitrary, and not the result of sound 
reasoning, from the standpoint of law and justice. The 
feelings which may have inspired the Auditor’s adverse 
attitude toward the appellant appear in pages 68-72 of the 
record, showing the Auditor to have been much j perturbed 
over the fact that appellant raised the question as to why 
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Mr. Wood, attorney for the appellee, was permitted to 
take from' the Auditor’s office to his office, in the Invest¬ 
ment Building, the transcript of the record and the ex¬ 
hibits filed in the case before the Auditor, in violation of 
the District Court Law Rule 51, Sec. 5, which reads as fol¬ 
lows: “Custody by Auditor — 

In no case shall the Auditor allow any papers so de¬ 
livered to him by the Clerk, or that mav be filed before 
him as evidence during the examination, to be taken 
out of his office by any person, nor to be examined by 
others, except in the office of such Auditor.” 

This court has held on many occasions that the rules of 
the court are in force and effect law, and binding on both 
the courts and litigants. But this was done, and the 
pages referred to speak for themselves. The reviewing 
court mav draw its own inferences from the facts set 
forth. Appellant’s office force spent many days in the 
Auditor’s office copying these records, including the long 
transcript (for the Auditor’s copy of which the appellant 
paid), while the appellee’s attorney was permitted to take 
the records to his office for his use. The letter of the 
Auditor to appellant, dated May 26, 1932, asking for $89.40, 
written while the hearing was in progress (R. 68-72), was 
sent to appellant by the Auditor after appellant had raised 
with the Auditor in his office the question of the removal 
of the records. The only inference that can be drawn 
from the Auditor’s extraordinary action in asking for 
money from a party before him in the midst of a hearing 
is that it was done in a spirit of retaliation. It will be 
noted that the Auditor wrote the letter of May 26, 1932, on 
the very day the matter of the removal of the records was 
brought to the attention of his office (R. 70). Tt should be 
noted, also, that the Auditor’s open statement during the 
hearing that 

ee he would not proceed with the hearing until he was 
advised by Mr. Maddox, the claimant, whether or not 
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he would pay the costs of the hearing incurred up to 
that time or guarantee unconditionally such payment,” 

was made immediately prior to the cross-examination of 
Captain Ross, principal witness for the defense (;R. 70, 71). 
The Auditor’s reason, therefore, for sending appellant a 
demand for money at such time, and renewing the demand 
openly in the middle of the hearing, is obvious,! appellant 
thinks. The record cannot show verv well the!Auditor’s 

w 

hostile attitude toward the appellant thereafter, but it does 
show some of the facts from which this reviewing court 
may draw its own inferences and determine, ini their own 
good judgment, whether or not there was bias oii prejudice 
toward the appellant. The Auditor refused to go on with 
the hearing, he was so disturbed, until the costs had been 
guaranteed by the appellant, although this was a reference 
on the court’s own motion and of its own volition, and 
rules of the court at that time made the Auditor'S position 
safe (See Scroggy v. Kelley, 32 Okla. 39, 122 Pac. 694). 

Equity Rule 63, Sec. 4, reads: “Preparation of Reports 
—The Auditor shall not return a report until his fees 
therefor be paid or secured to his satisfaction, unless or¬ 
dered by one of the Justices.” There is nothing in this 
rule about a stenographer’s fee, and no law anywhere that 
says it, or even the Auditor’s fee, must be paid or guar¬ 
anteed before the hearing is finished. There is no justifi¬ 
cation in the law for such action on the part of| the Audi¬ 
tor. The Scroggy v. Kelley case, supra, indicates such ac¬ 
tion is most highly improper. The Auditor’^ position 
would have been no less irregular if he had demanded a 
deposit in advance of the hearing by the appellant to cover 
his fees and the cost of the transcript, or installment pay¬ 
ments day by day as the hearing progressed and the costs 
accrued. The record shows that exceptions were duly 
saved to this unprecedented action (R, 69, 70) of the 
Auditor. 
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There Was a Meeting of Minds Until After 
November 29, 1929 

It is submitted that one of the strongest inferences of 
fact may be drawn by this reviewing court, from the fact, 
of record, that appellee wanted to change her original con¬ 
tract for fee with appellant (R. 101, 102, 103, 104, 25, 26, 
86 ), that what the appellee and Captain Ross stated as to 
the fee being limited to $200.00 was absolutely false. The 
court’s attention is here invited specifically to the follow¬ 
ing: 

1 . (R. 3, 4.) The averments in the affidavits of June 2 
and 20, 1929, that the fee was limited to $200.00. 

2. (R. 110.) The 18th paragraph of the Bill of Com¬ 
plaint, to which Captain Ross had sworn that he had read 
the “foregoing bill” and that he was the agent for appel¬ 
lee in all matters contained therein. Mrs. Ross, the appel¬ 
lee, also knew what was in the bill and signed an oath to 
that effect. This paragraph in the bill stated that the ap¬ 
pellee had paid “$150.00 for the services of an attorney to 
protect her rights, and had contracted to pay in addition 
thereto whatever might be reasonable.” 

(NOTE: Here was a contract admitted in writing, 
under oath, by the parties concerned; yet the Auditor did 
not find that a contract existed in any form, while he in¬ 
sisted that appellant must prove, technically, as in a law 
case, what was set out in a motion. This in a cause upon 
reference, and in equity, too (R. 11). It is very plain 
that the Auditor had a misconception of his duty and 
the law under such reference, it is submitted. On a quan- 
tuum meruit basis the appellant should receive far more 
than he claimed on the per diem basis.) 

3 . (R. 108, 109.) Claimant’s Cross Exhibit No. 3 ties 
down a clear case of impeachment. Captain Ross testified 
positively no such agreement was ever made in his pres¬ 
ence (R. 109). The appellee at first could not remember 
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very well, but finally admitted that Captain j Ross was 
present and that the order drawn, but never Signed, did 
show the agreement (R. 99, 100). It should be kept in 
mind, also, that the appellee testified on direct examination 
that she had never authorized Captain Ross tq negotiate 
with the appellant about representing her prior to her 
visit to appellant’s office on Monday, October 28th (R. 89), 
but on cross examination she admitted she had authorized 
him and approved the fee agreement prior toi that date 
(R. 92). | 

4. (R. 101, 102.) Claimant’s Exhibit No. 7ishows the 

appellee wanted to change her original fee contract with 
the appellant just five days before she discharged him. 
This was seven days after the hearing in the lower court, 
when the injunction pendente lite was denied and the mo¬ 
tions to dismiss of Mr. Ottenberg granted by Mr. Justice 
Wheat. In that letter appellee indicated an intention to 
engage other counsel to work with the appellant in the 
case; showing conclusively that it was appellee’s intention 
(or that of Captain Ross), even at that date, to pursue her 
case to the “bitter end,” as appellant had testified was 
her original intention and in accordance with: which ex¬ 
pressed intention he had planned her equity caie for her. 
Captain Ross testified he wrote the letter and she signed 
it (R. 68, 74, 75), so that it expressed the intent of both. 
This certainly shows that a contract existed for more than 
$200.00, if it was desired, as shown in that letter^ to change 
the original contract to one to pay $100.00 more than the 
$200.00 they swore in affidavits and testimony was the limit 
for fee and costs, and also to pay the appellant one-half 
of any damages the court might eventually allow. This is 
strong corroborative proof for appellant, and supports the 
direct and positive testimony of appellant and Miss Flynn 
on the point, strengthened by the contradictions!, impeach¬ 
ments, evasions and clear showing of a lack of willingness 
to tell the truth characterizing the testimony of Captain 
Ross and the appellee. Therefore, the testimony of appel- 
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lant and Miss Flynn must be taken as true, as a matter 
of law (Sigmond Rothchild Co. v. Moore, 22 S.W. (2d) 
533; Staples v. Hawthorne, 283 Pac. 67). 

5. Appellant and Captain Ross both testified they knew 
what a retaining fee was, and defined it (R. 87, 94). The 
appellee further testified that there was a meeting* of the 
minds until after November 29, 1929, the date upon which 
Mr. Justice Wheat handed down his decision denying the 
injunction pendente lite; her testimony was “There was 
no disagreement of any kind until after that date” (R. 10, 
26, 30, 34, 53, 94, 95). 

6. The letter of November 16, 1929 (R. 10, 12), showed 
that a retaining fee had been paid and that $1.50 was due 
appellant for costs expended in appellee’s case. This let¬ 
ter was not answered, and it therefore became an account 
stated by acquiescence. Certainly, the inference of fact is 
that there was a meeting of the minds at that time, and 
the appellee testified there was no disagreement until after 
November 29, 1929, thirteen days after the letter was 
written; moreover, there is the inference of fact to be 
drawn from the letter of December 4, 1929, in which the 
change of contract was discussed (R. 101, 102). When 
the appellee was asked why she did not reply to the letter 
of November 16, 1929, she said she did not know (R. 94); 
Captain Ross, when asked the same question, said he did 
not see the letter (R. 87). This court may draw’ its own 
inference of fact as to whether or not Captain Ross saw 
the letter, in the face of his incredible testimony through¬ 
out. 

Of course, according to the Auditor’s reasoning, and 
his method of procedure in collecting his ovm fees, here¬ 
inabove detailed, appellant should have included in the 
letter a demand for payment of the fee up to that time 
earned on the per diem basis; otherwise, the Auditor rea¬ 
soned and found, the letter supported the conclusion that 
there was no per diem agreement as the appellant alleged. 
Tie Auditor erred in applying the Chinn case to the situ- 
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ation (R. 12, Par. 20). The Cliinn case speaks |for itself. 
It is not applicable here. In 18 A. L. R. — Annotations , it 
is said: ! 


“What is a reasonable time within which objection 
must be made to an account rendered, in order to pre¬ 
clude a presumption of acquiescence therein, will de¬ 
pend upon circumstances, among which may be enum¬ 
erated the nature of the transaction, the relation of 
the parties, their distance from each other, and the 
means of communication between them, and the course 
of business.” (Citations: U. S.; Fla.; Idaho; Ill.; 
Iowa; La.; Mo.; N. Y.; Okla.; Ore.; Pa.; Wash.) 

The following testimony deserves particular attention 
from this court, and appellant, for the sake of! emphasis, 
quotes it here: 


Captain Ross, Cross Examination (R. 26, 86), by 
Appellant: 

“Q. Yet , at the same time , you knew unless the 
contract teas changed , if would cost you too much? 
A. What contract was changed? Q. The contract with 
me as to fee? A. CERTAINLY. Q. You icere afraid 
it would cost you too much? A. YES; YOU WERE 
PILING UP COSTS DELIBERATELY AND NOT 
ACTING UP TO YOUR ORIGINAL AGREEMENT 
AND I KNEW IT.” 


(Note: It should be kept in mind that :the letter 
of December 4, 1929 (R. 101, 102), was written by Captain 
Ross in Representative Royal Johnson’s office; and then 
taken to the appellee and signed by her before it was 
mailed to the appellant (R. 75, 96). 

As pointed out in appellant’s Exceptions to; the Audi¬ 
tor’s Report (R. 26), if costs were to come out of a fee 
limited to $200.00, as elsewhere testified to by appellee and 
Captain Ross, certainly it was no matter for concern by 
Captain Ross or the appellee if they were “piling up,” 
but rather for the appellant to worry about. What they 
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were really worrying about, as the evidence conclusively 
shows, was that, under their per diem contract with ap¬ 
pellant, and { the turn of events, the case would cost them 
more than they had at first contemplated. 

Part V 

Impeachments, Contradictions, Evasions, Etc., in Testi¬ 
mony of Appellee and Captain Ross Warranting Par¬ 
ticular Examination. 

The Auditor found agency on the part of Captain Ross 
in making the “alleged contract” (R. 11). The appellee 

i 

evaded admitting and denied at length his agency, but 
finally was forced to admit on cross-examination that Cap¬ 
tain Ross was her agent (R. 92, 94). Captain Ross evaded 
throughout his testimony on this very same point, when 
his affidavit to the Bill of Complaint in the original equity 
case stated he was appellee’s agent in all matters set forth 
in said bill; which, as aforesaid, included a paragraph on 
the engagement of counsel and payment of attorney’s 
fees. The affidavits of both appellee and Ross to the bill 
also stated they had read it and knew what it contained. 

On direct examination by Mr. Wood, the appellee testi¬ 
fied that she had not authorized Captain Ross, her hus¬ 
band, to consult with appellant prior to October 28, 1929, 
when she went to his office “to consult with him about her 
ease” (R. 89). On cross-examination she first testified: 
(R. 91.) “Q. Was Captain Ross your agent? A. HE HAS 
NEVER BEEN MY AGENT”; but later on in the cross- 
examination she admitted he was her agent (R. 92, 94). 
There is no mistake here; the misstatements were deliber¬ 
ately and intentionally made; her testimony throughout 
shows that; it is full of evasions. Many times the appel¬ 
lant was obliged to ask the Auditor to direct the appellee 
to answer a question propounded to her, where the only 
answer that should be made was “Yes” or “No.” Should 
palpably perjured testimony such as this be given any 
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weight? When the appellee was unwilling t|o tell the 
truth and evasion would not serve her, it was: necessary 
for appellant to enlist the Auditor’s aid to get ;an answer 
(R. 91, 92, 93, 94, 96, 97, 98, 99). The record speaks for 
itself to any unbiased mind, and 'it is submitted that such 
testimony should be given no weight as legal evidence. 
Lack of candor and unwillingness to tell the ti-uth is ap¬ 
parent throughout the testimony of both the appellee and 
Captain Ross. So, such testimony does not warrant any 
credibility whatsoever being attached to it. National Car 
Brahe Shoe Co. v. Terre Haute Car & Mfg. Co., supra, and 
the American Bell Telephone Co. v. People’s Telephone 
Co., supra. j 

The following shows the character of the appellee’s tes¬ 
timony in detail, in her cross-examination by appellant: 

(R. 92.) “Q. Captain Ross also testified you ap¬ 

proved his agreement with me about fee before you 
came in; is that true or not ? A. We had discussed it, 
yes. Q. Is what he testified to true or not ? A. What 
do you mean? I will say my first answer wpuld cover 
that. Q. Did you approve it or not, as he testified? 
A. My answer was we discussed it. Mr. Maddox (to 
Auditor): We have a right to know whether she au¬ 
thorized it or not. Witness: My answer Was we dis¬ 
cussed it; as to the authorization, yes; or approval 
rather. Q. Then you did approve this agreement with 
me as to fee before you came in. A. Yes. \ Q. Then, 
Mrs. Ross, the agreement as to fee was settled before 
you came into the office. A. Settled with whom? Q. 
Settled between Captain Ross and myself.: A. I do 
not thmh so, necessarily. Q. You have stated it was. 
Did not Captain Ross tell you T wanted you to come 
in on Mondav morning and tell me what vou knew 
about the case, when you returned to the city on Sun¬ 
day? A. I went to your office for the purpose of dis¬ 
cussing the case, yes. Q. That does not answer the 
question, Mrs. Ross. May I have an answer to that 
question, Mr. Auditor? The Auditor: Do you under¬ 
stand the question? Witness: YES. Mri Maddox: 
‘Yes’applies to my question? A. YES.” ; 
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(Note: This is a fair sample of appellee’s testi¬ 
mony throughout; and appellant is much averse to 
burdening* this Court with the reading of so much, 
which should be unnecessary, but, in view of the action 
of the Auditor in the face of such testimony, and the 
position of the Trial Justice, who refused to review 
it, it appears obligatory.) 

Again (R. 91), on cross-examination by appellant: 

“Q. Was Captain Ross your agent? A. He has 
never been my agent. Q. Captain Ross testified that 
before vou came into mv office vou authorized him to 

V •/ mi 

place this matter in my hands. Is that true or not? 
A. 7 authorized him to act as my agent and place it 
in your hands? Is that your question? Q. Will you 
answer the question, Mrs. Ross? The answer to that 
question is yes or no. Witness: Are you answering 
the question? 1 authorized him to discuss the matter 
with you. Q. Answer the question, yes or no.” 

(Considerable argument; question repeated, and 
Auditor directs that question be answered.) 

“A. 7 will say, yes; and then may I qualify it and 
explain it? Mr. Wood: Certainly. Witness: He has 
never had full authority as my agent; his actions have 
been subject to my approval. He teas authorized to 
discuss the matter with you, and any other actions on 
his part were subject to my approval.” 

(R. 94.) “Q. What did you consider him when you 
were directing him to go into these negotiations with 
me? A. My representative probably. I do not knoiv 
how you would express it.” 

With respect to the letter of November 16, 1929, showing 
the status of the case (R. 10, 52, 94), retaining fee paid, 
costs expended, and $1.50 due appellant on that, appellee 
testified, on cross-examination by appellant: 

“Q. Why did you not answer this letter, Exhibit 
No. 6, November 16, 1929, written by me? A. I do 
not know why this was not answered. Q. There was 
never any disagreement of any kind, until the final 
hearing before Justice Wheat; is that correct? A. 7 
believe so. Q. Do I understand by that, you believe 


71 


there was no misunderstanding until that!date? A. 
YES.” (November 29, 1929.) 

! 

In connection with appellee’s contention that she had 
directed that the original case be dismissed, in the face of 
the letter (R. 101, 102) dated December 4, 1929, wanting 
to change the original contract, and what was said about 
an appeal, etc., the following was developed,; on cross- 
examination, in her testimony: 

(R. 95.) “Q. Tell us what he 1 said, as near as you 

can recall, Mrs. Ross? A. 7 cannot tell yoii his exact 
words. * * * Q. What did lie report after! that? A. 
That you did not want to dismiss the case, j Q. What 
were his words? A. 7 do not remember .; * * * (E. 
96.) Q. What w-as said? A. 7 do not remember what 
was said. * * * Q. Tell us what was said in substance. 
A. 7 do not recall what ivas said. * * 4 Q. That 
$100.00 was with respect to a change of contract, was 
it not? A. 7 guess so.” \ 

Appellant submits that only one inference can be drawn 
from this kind of testimony by fair-minded men—that ap¬ 
pellee was either deliberately falsifying or trying to cover 
her position by evasion. 

And, further, on cross-examination by appellant, ap¬ 
pellee testified: 

(R. 97.) “Q. Then the $100.00 was to change the 
original contract, was it not? A. 7 do not think there 
was any change in the original contract. Q r Was not 
that the prospective idea of that letter-—that you 
wanted to change? A. 7 do not think so.” ! 

’ I 

It is contended and submitted that the letter of De¬ 
cember 4, 1929 (Exhibit No. 7), written by Captain Ross 
and signed by the appellee, speaks for itself and is self- 
explanatory (R. 101, 102). If $200.00 was the limit on the 
fee, as was contended, this letter impeaches that fact; for 
certainly this w*as a change for a greater fee; and it show T s 
a determination to carry on the case subsequent to the 
time they swore a dismissal had been directed. 


i 

i 

j 
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In reference to appellee’s reply to the rule to show 
cause (R. 4, 5, 98, 99), on cross-examination she testified: 

“Q. You say you have made application to a bond¬ 
ing company; what bonding company did you make 
application to’ A. 7 do not remember the name of 
the company. Q. What street was it on? A. I do 
not know.” 

(Note: See finding in contempt (R. 5), dated No¬ 
vember 7th and filed November 8th, 1930. Appellee 
refused to tell the truth, it is submitted.) 

(R. 98.) “Q. Did you have a bank account at that 
time? A. YES. Q. How much was your balance in 
the bank at that time? A. 7 haven f t the slightest 
idea. * * * Q. There was money in the bank, was 
there not? A. Very little. Q. How much? A. 7 do 
not know.” (R. 99.) 

(The appellant hasn’t the slightest idea how much 
money there was in her account, but she remembers 
later on that it was “very little ” 

(R. 99.) “Q. In this affidavit, you gave a legal 

opinion; did you read that a minute ago when you 
glanced it over? A. I do not recall. Q. Is that your 
opinion? A. That meets with my approval. Q. Is 
that your opinion? A. YES. Q. Are you a lawyer? 
A. NO. Q. What did you base that on? A. General 
knowledge. Q. Did you give this to Mr. Bradley to put 
in that paper? A. 7 told him that teas my idea. Q. 
What did he say? A. 1 do not remember. Q. You 
know- there were two of these papers, in answer to the 
rule to show cause, with the same wording? A. 7 do 
not know. Q. Do you know one paper was filed after 
the final hearing before Mr. Justice Adkins? A. 7 do 
not know; it might have been.” 

With respect to the agreement had in Justice Adkins’ 
chambers on December 12, 1930, after much dickering 
about complying with the substitution order of June 25, 
1930, and at which conference Captain Ross testified he 
was not present, appellee at first could not recall anything 
about it, until practically forced to do so by being shown 
the proposed order covering the agreement drafted at the 
time (R. 108, 109). She testified: 
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(R. 100.) “Q. Do you recall what the agreement 

was at that time? A. No, I do not. Q. I show you a 
paper , pursuant to that agreement, and ask you to 
read it very carefully. Does that refresh vour mem- 
ory? A. YES. Q. Was that the agreement we had 
in conference that day? A. I think so.” : 

And, again, concerning the trouble between Jacob B. 
Shapiro existing when the case was placed in appellant’s 
hands, she showed her unwillingness to tell the truth: 

i 

(R. 100; referring to the refusal of Shapiro to let 
appellee and her husband take possession of the apart¬ 
ment purchased by them.) “Q. Did they not refuse for 
any other reason? A. I do not believe so. Q. Did not 
Shapiro refuse to let you come out there on any con¬ 
dition? A. lie did not make a refusal to me. Q. Did 
not Captain Ross tell you that? * * * A. I do not re¬ 
call that now. Q. Do you remember anything he told 
you when he came back from Shapiro, as a result of 
that conference? A. 1 remember he said Mr. Shapiro 
was very indignant about anyone questioning what 
they had done. Q. Did he not tell you Shapiro would 
not let you come out there on any condition? What 
is vour best recollection on that? A. 1 do not remem- 
( ber he did. Q. Did I not tell you that on Monday, the 

28tli? A. I do not remember. Q. You do not remem¬ 
ber what I told you on Monday, the 28th? A. Not in 
) that particular instance.” j 

The record, pp. 89, 90, 93, shows that the appellee was 
not able to remember anything that was said dr done at 
that conference except what served her purpose—that 
“Captain Ross,” she thought, told appellant the fee must 
be limited to $200.00, and somebody said something about 
returning part of it. It was such evidence as this, how¬ 
ever, that, in the Auditor 7 s estimation, tipped the scales of 
Justice against the appellant; or did he base Jiis recom¬ 
mendation solely on the inference of fact he set out in his 
findingsf 

On pages 89 and 90 of the record are shown deceptions 
taken to the Auditor’s action in permitting the appellee to 
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give her testimony in the form of conclusions (See, also, 
R. 26, 27, Exceptions to the Auditor’s report). The failure 
to strike such testimony out was error on the part of both 
the Auditor and the Trial Court; it is not legal evidence. 

Next, the testimony of Captain Ross should be briefly 
examined, not only because of its improbable character in 
the main, but also because of the number of definite im¬ 
peachments and contradictions therein. At the very out¬ 
set, on direct examination by Mr. "Wood, he testified: 

(R. 65.) “Q. Was there anything wrong with the 

apartment? Were there any changes you wanted 
made in the apartment? NO. Q. The difference was 
in regard to the price they were charging? A. Yes. 
Q. Was that the status of the case when you went to 
see Mr. Maddox? A. Approximately, yes. Q. I 
want to know exactly the status of the case when you 
spoke to Mr. Maddox about it. A. That ) was exactly 
the status when I first talked to Mr. Maddox about it.” 

(R. 76, Ross, Cross Examination, by Appellant): 

“Q. That was the 25th of October? A. I suppose 
so. Q. That figures the 25th of October your furniture 
was moved out there and went to storage? A. I sup¬ 
pose so (R. 77). Q. Then you went to Shapiro’s of¬ 
fice, did you not? A. I do not know if I did or not. 
Q. You are foggy on that? A. I am. I suppose it 
was the same day. Q. That is your best recollection? 
A. That is my best recollection. * * * Q. Tell me 
what you did say when you first came into the office. 
A. I cannot remember what I did say when I first 
came into your office. * * * Q. What did you state 
was your grienvance against Shapiro? A. That he 
had overcharged for work that he had agreed to do 
at cost. Q. What else? A. He had threatened to 
cancel the contract. Q. Did you make any complaint 
about the condition of the apartment at that time? 
A. Not any, except the work that was agreed to be 
done. Q. What do you mean by that? Tell us exactly 
what you mean. A. With reference to the different 
type of refrigerator, and the necessity of tearing out 
the cabinet that was in there and making it fit the 



new refrigerator; the gas line that went into the liv¬ 
ing- room; the necessity of tearing up the floor to 
lay that line, which coufd have been laid when it was 
supposed to be laid; different type of gas range, and, 

I think, the condition of the windows. There may 
have been some other things I do not recall; Q. The 
apartment was in bad shape at that time? A. No, it 
was not in bad shape. Q. Did you not give my office 
a list showing what you wanted Shapiro to do with re¬ 
spect to that apartment? A. I did, about the plaster; 

I think so.” j 

(Note: Claimant’s Cross Exhibit No. 2| (R. 54), 
legal-cap paper of three pages, dictated by Captain 
Ross himself, was a list of things about the apart¬ 
ment which Ross had complained of to appellant as 
being wrong and not according to specifications. The 
evidence brought out on this point on cross-examina¬ 
tion was thus diametrically opposite to that shown 
above on Ross’ direct examination.) j 

(R. 82, referring to list.) “Q. Did you m>t tell me 
all these things were wrong with the apartment? A. 
I DID.” | 

It will be observed that this admission was! virtually 
forced from the witness by confronting him with his own 
list, and that it was an impeachment of his positive testi¬ 
mony on direct examination that nothing was Wrong with 
the apartment when he consulted appellant. Is any of 
the testimony of such a witness worthy of belief? Further, 
on direct examination by Mr. Wood: 

(R. 65, 66.) “Q. Why did you go to Mr 1 Maddox? 
A. I thought possibly Mr. Maddox, being related to 
Mr. Flynn, could settle the matter up without diffi¬ 
culty. Q. When you went to see Mr. Maddox, did 
Mrs. Ross know you were going to see him? A. Not 
at that time, no. Q. Did you have a talk with Mr. 
Maddox about the matter? A. 7 think once or twice. 
Q. As a result of your conference with him, wdiat, if 
anything, did he say? A. He said he thought he could 
fix it up. Q. What did he say in regard to his feef 
A. There was nothing said at that time about fee. Q. 
Did he then say anything in regard to the matter? A. 
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Not until after the matter had been taken up with 
Mrs. Ross. Q. Before you took it up with Mrs. Ross, 
did you have any conference with him in regard to 
the matter of fee? A. No, it ivas after 1 took the mat¬ 
ter up with Mrs. Ross. Q. After you took the matter 
up with Mrs. Ross, what did you tell her? A. That 
Mr. Maddox could possibly settle the matter by going 
to Mr. Shapiro. Q. Then what occurred? A. Mrs. 
Ross told me to go down and see him. 1 went dorvn. 
That was the first time anything about fee was said.” 

(IT WILL BE REMEMBERED THAT MRS. 
ROSS DID XOT RETURN FROM INDIANA UN¬ 
TIL SUNDAY, OCTOBER 27, 1929, ACCORDING 
TO HER OWN TESTIMONY, THAT ROSS FIRST 
TALKED TO HER ABOUT THE FEE ON THAT 
DAY (R. 91), AND THEY CAME INTO APPEL¬ 
ANT J S OFFICE TOGETHER ON MONDAY, OC¬ 
TOBER 28TH (R. 91, 92, 93). 

(R. 66.) “Q. What was said at that time? A. I 

explained to Mr. Maddox it was a simple matter, and 
that it would not be worth over $200 total cost to us, 
and lie was agreeable to handle the matter on that 
basis, and at liis own suggestion, if it was settled up 
out of court, that his charges would be less than that. 
* * * Q. Then ivhat occurred; what next occurred? A. 
7 ivent back and told Mrs. Ross about the conversation 
and she said it would' probably be all right to go 
ahead. Q. Then ivhat occurred? A. 7 went down and 
saw Mr. Maddox again and told him what she said , 
and lie told me to have Mrs. Ross come in and go over 
the case with him. MRS. ROSS CAME IN THEN, 
and we ivere in the office probably one and a half or 
two hours, when she went over the case, and Mr. Mad¬ 
dox wanted $150. Mrs. Ross gave him a check for 
$150. At the time, he told her that if the thing could 
be settled out of court he would return a portion of 
the money, and after that, some few days after that, I 
met Maddox on the street and he said if Mrs. Ross 
would come in the papers would be ready. We went 
in and signed the papers. He asked for $15.00 for 
court costs. Mrs. Ross gave him a check for the 
court costs. Two or three times after that I was in 
the office.” 
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(R. 82, Ross, Cross Examination.) “Q. Bid I not 
tell yon on the 25th of October, 1929, the first day we 
talked about your trouble with Shapiro, that! Edmund 
J. Flynn and I had some differences, and that I was 
no longer connected with the Hampshire Gardens proj¬ 
ect? A. Possibly you did. Q. Your main reason for 
; doming to me was because you knew I was on un¬ 
friendly terms with Hampshire Gardens, and Flynn in 
particular. Did we not discuss that on the street be¬ 
fore you came into my office? A. I think you said' 
something about a disagreement out there.’’ (Note: 
This was October 25, 1929. R.> 76.) 

Appellant and Miss Flynn testified that Captain Ross 
came to appellant with the case because he had been in¬ 
formed that appellant had had a break with Mr. Flynn and 
the Hampshire Gardens organization, with which Mr. 
Flynn was connected (R. 64), and that appellant; was spe¬ 
cially versed in co-operative apartment matters and the 
Hampshire Gardens project particularly (R. 58,■ 59), and 
he believed appellant would fight the matter in the ag¬ 
gressive and fearless manner he desired, to the “ bitter 
end” (R. 55, 58, 59). And the letter of December 4, 1929 
(Claimant’s Ex. No. 7, R. 101, 102), shows the determina¬ 
tion of Ross, and the appellee, even at that date, and in 
the face of reverses, thus to carry on. 

(R. 72.) “Q. Captain Ross, you said on direct ex¬ 
amination, I believe, that you went to see Mij. Maddox 
about this matter twice, before taking up between 

vou and Mr. Maddox the matter of fee. Is that cor- 

* 

rect? A. I think so. Q. Is that your best memory 
now? A. It is. Q. You also stated, I believe, that 
after seeing Mr. Maddox twice about it, you; talked to 
Mrs. Ross about the matter before anything was said 
between you and Mr. Maddox about fee. Do you still 
say that? A. I think that is approximately right. Q. 
I want you to state accurately. A. I cannot say; it 
has been three years since that happened. « Q. Then 
you do not know? A. I do, approximately .j Q. Give 
us your best memory. A. That is my best\ memory. 
Q. You still say that? A. It is. Q. How do you ex- 



78 


plain the first paragraph of your letter to Mr. Maddox 
of December 9, 1929, Claimant’s Exhibit Xo. 9? A. Let 
me see the letter. Q. That is your signature at the 
bottom? A. That is my signature. Q. How do you 
explain that, Captain Ross? A. I spoke about it sev¬ 
eral times before 1 talked to Mrs. Ross about it. You 
know that. Q. You have stated different to that here 
under oath.” (Referring to Ross’ affidavits filed in 
the case, R. 4.) “A. 7 do not think I have. Q. The 
paragraph of this letter, dated December 9, 1929, 
Claimant’s Exhibit Xo. 9, written by W. A. Ross, ad¬ 
dressed to me, states: ‘You will recall that when 1 
first spoke to you about the case , I told you the abso¬ 
lute himit that we would care to put into the suit was 
$200. Several times during our conversation 1 re¬ 
peated this statement, and the last thing at the time 
you said you would take the case I again repeated it. 
It seemed to be agreeable to you at that time, and that 
was the theory upon which Mrs. Ross placed the case 
in your hands through me.’ This letter says you 
talked to me about fee when you first came into my of¬ 
fice ivith respect to this case. A. Regardless of what 
the letter says, you know as well as I do, we talked 
about the case two or three times— whether there 
would be a case or not” (R. 53, 104). 

It will be noted that Ross’ affidavits, above referred to, 
filed June 2 and 20, 1930 (R. 73, 3, 4), in reply to motion 
of appellant for substitution of attorneys, read in part as 
follows: “The agreement between the plaintiff and the de¬ 
fendant as to compensation and fees was made in my pres¬ 
ence and the understanding was as follows: The total 
cost to the plaintiff, it was agreed, would not exceed two 
hundred dollars and that including all appeals except an 
appeal in the Supreme Court of the United States. The 
plaintiff gave to Mr. Maddox a check in the sum of one 
hunder and fiftv dollars with the understanding if the 
services rendered bv Mr. Maddox were of a less value 
than one hundred fifty dollars, there would be a return to 
the plaintiff of the difference.” Appellant and Miss Flynn 
both testified definitely that Captain Ross first came into 
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the office in the matter on Saturday, October 26, ;1929, and 
was advised at that conference that, on the facts stated, 
there was a case, the only question left open being whether 
litigation would be necessary or it could be settled out of 
court, to which latter end an effort was made by appellant 
(R. 55, 56, 57, 60). On further cross-examination Ross 
testified: ! 


(R. 82, 83.) “Q. What did you tell Mrs. Ross about the 
fee I would charge? A. I cannot say exactly; it was 
before she came into the office.” 

Attention is next invited to the testimony of Captain 
Ross and the appellee as to what was said about fee on 
Monday, October 28, 1929, in appellant’s office:; 


(R. 84, Ross, cross-examination.) “Q. As a matter 
of fact, Captain, did you not simply direct Mrs. Ross 
to write me a check for $150, and nothing else was said 
—she wrote a check and handed it to me?! A. You 
asked for the check. 1 do not thing I said \a thing at 
that time. Q. What did Mrs. Ross say? A. I do not 
think she said anything. 1 think she wrote the check.” 


The presentation of this check, as testified to! by appel¬ 
lant and Miss Flynn also, consummated the agreement of 
the preceding Saturday. Let us look at appellee’s testi¬ 
mony on this point: 


(Garnett 0. Jinkens, Cross-Examination; R. 93.) 
“Q. What did you say? A. 1 gave you a check for 
$150. Q. What did you say? If you discussed it with 
me, tell us what you said. A. I told you about having 
signed the contract; their excess charges. * * * Q. 
What did you sav when you gave me the! check for 
$150? A. I do not recall what was said, j Q. What 
did Captain Ross tell you when you gave me the 
check? A. I do not recall that he told me j anything; 
I do not recall that he said anything. * * * Q. Did 
not Captain Ross say ‘Write him a check for $150?’ 
A. I do not recall whether he did or not. Q. Then 
you do not recall anything that was said at that time 
at all? A. As I said before, I think something must 
have been said, but I do not recall what it was.” 
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The clear inference is nothing was said when the check 
was passed other than Captain Ross’ direction to the ap¬ 
pellant to write it, as appellant and Miss Flynn testified, 
and the delivery of the check consummated the contract. 
Moreover, this was the logical point for Ross to bring up 
the matter of the terms of the fee, if the fee had been dis¬ 
cussed at all at that meeting, and not as he was going out 
of the door, as appellee testified (R. 89). Appellant 
thinks that no other inference can be drawn from the tes¬ 
timony of both the appellee and Captain Ross on the cir¬ 
cumstances surrounding the delivery of the $150 retain- 
ing-fee check than that the fee agreement was not dis¬ 
cussed at that meeting, as appellant and Miss Flynn testi¬ 
fied. 

Captain Ross, on direct examination, after testifying to 
what Mr. Justice Wheat had said from the bench concern¬ 
ing co-operative apartments when he denied the motion for 
injunction pendente lite and granted the motions to dismiss 
two nominal defendants, testified: 

(R. 67.) “Q. What else was said? A. There was a 
great deal said. It was a conversation of probably 
half an hour. I told him I would see Mrs. Ross and 
come in the office in the morning.” 

(The above referred to a short discussion between ap¬ 
pellant and Captain Ross that took place in the lobby of 
the Court House, downstairs, immediately after the afore¬ 
said hearing on the motions.) 

On cross-examination on this point, Ross, after again 
stating, in more detail than in his direct examination, what 
Mr. Justice Wheat had said against co-operative apart¬ 
ments, and that the Justice’s views had influenced Mrs. 
Ross, testified: 

(R. 85.) “A. You sat doivn and argued with me for 

an hour and a half about not appealing the case. I 
am positive of that. * * * Q. Tell us, Captain Ross, 
just what happened in the corridor after you came out 
from Justice Wheat’s court on the day of the final 
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hearing-—your best recollection of what tpok place? 
A. 7 do not know. We talked for an hour ifmd a half. 
Q. Were we sitting down or standing up? A. Stand¬ 
ing up. * * * Q. Wliat else was said? A. I cannot re¬ 
member the conversation; it is three years, ago.” 


(Note: On direct examination the Captain remembered 
everything exceedingly well, but his memory proved very 
faulty on cross-examination.) 

Again, on direct examination: j 


(R. 68.) “Q. Did you ever suggest thd course he 

should pursue in handling this case? A. No, sir.” 


And, on cross-examination: 

(R. 77.) “Q. As a matter of fact, Captain Ross, it 

was not your suggestion at all, but mine, that I should 
see Mr. Shapiro about an amicable adjustment before 
instituting court proceedings? A. It was not . Q. 
What do you mean by that? A. I mean you did not 
suggest it. Q. Who suggested it? A. 7 suggested it. 

(R. 111.) “Q. Did you instruct me to see Shapiro? 

A. 7 think 7 did. Q. That was on behalf of your wife? 
A. Yes. Q. Why did you instruct me to go? A. Be¬ 
cause you volunteered to go. Q. I suggested it, did I 
not? A. Possibly so.” i 

The appellee testified that Captain Ross told her that, 
in his opinion there was nothing on which an appeal could 
be taken (R. 95). See, also, letter of Ross of December 9, 
1929 (R. 104, 105), and appellee’s letter of December 4, 
1929 (R. 101, 102), written by Ross. Appellant; thinks this 
appellate court will see clearly that Ross did endeavor to 
dictate appellant’s procedure in the case, and that his in¬ 
terference along this line was an important factor in the 
breach between him and appellant, as was his i conduct in 
the transaction with Shapiro. This may be gathered from 
the dictatorial tone of his letter of December 9th (R. 104, 
105), as well as his impertinent letter to appellant of De¬ 
cember 14, 1929 (R. 108); and from the last paragraph of 
appellant’s letter of December 6, 1929 (R. 104); Both ap- 
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pellant (R. 60) and Miss Flynn (R. 55, 57) testified that 
Captain Ross, a graduate lawyer who had never practiced, 
had very definite ideas about the case and freely expressed 
them throughout the negotiations. Appellant believes the 
fact is of w*ide enough common knowledge for the court to 
take judicial notice of, that a lawyer client is the most diffi¬ 
cult of anv for another lawver to deal with. 

f % 

Further direct examination of Ross: 

(R. 67.) “Q. Did you see Mrs. Ross? A. I did. 

Q. As a result of that, did you see him in the morning? 
A. I did. Q. What took place? A. I said the best 
thing ivas to dismiss the bill. Q. What did they say? 
A. That they did not want to dismiss the bill; that 
their reputation as attorneys was at stake. Mr. Wood: 
Go ahead. A. 7 told them Mrs. Ross said dismiss the 
bill. Q. Did they refuse to dismiss the bill ? A. They 
did. The matter of appeal came up and 1 told Mr. 
Maddox that the costs alone on appeal would amount 
to far more than the suit was worth. Q. What was 
the amount involved in the differences between Mrs. 
Ross and the realty company ? A. Approximately $100 
—under $100. Q. What did Mr. Maddox offer to appeal 
for? A. Mr. Maddox at the time offered to cam* the 
case to the Supreme Court for $100. Q. What do you 
mean by the Supreme Court ? A. The Supreme Court 
of the United States, if necessary. I went from there 
to the Capitol. I teas doing some work for Royal John¬ 
son at the Capitol. I went up there. Mr. Wood: You 
cannot testify to any conversation you had with Mr. 
Johnson. Witness: I dictated a letter setting out the 
agreement—the new agreement—he had made, and 
called the office on the ’phone, and Miss Flynn an¬ 
swered. 7 read the letter to her and asked her if that 
was her understanding of the conversation that we 
had had. She said it was, and I mailed the letter 
(R. 68.) 

(Ross, cross-examination, R. 73.) “Q. Do you re¬ 

call, Captain Ross, what the date w*as when you were 
in court and heard the final argument? A. 7 have not 
the foggiest notion. Q. Not the foggiest notion? A. 
No; some time in October or November; that is all I 
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can state. Q. I show you a clipping, Captain Ross. See 
if that will refresh your recollection.” (Cl.Crbss-Exhib- 
it No. 1, R. 54). “Do you notice the date there! * * * 
A. Yes, sir; November 29th. Q. Was that the date 
you were in court! A. 7 do not know. ;Q. Would 
you deny that was the date! A. I would not. Q. You 
will neither admit nor deny it? A. Certainly not. 
* * * (R. 74) Q. On direct examination you said you 
came into mv office the next morning, did' vou not? 
A. 7 did. Q. That was November SO, 1929, was it not? 
A. 7 do not know. Q. That was the next day after 
this particular hearing? A. 7 think it was. Q. You 
just said, Captain Ross, that your mind was distinctly 
clear as to what happened immediately ! after the 
hearing? A. It teas. Q. You know it was the next 
day? A. 7 said after the hearing; it was downstairs. 
O. Did you not testify on direct examination that vou 
came into my office the next morning after the hear¬ 
ing? A. 7 think so. Q. Don’t you know! it? A. 7 
think so. Q. Have vou anv doubt about it? A. NOT 
AT ALL. Q. And that you went from my office to 
Royal Johnson’s office on that day? A. 7 did. Q. 
And you dictated a letter on that day at R<?val John¬ 
son’s office? A. 7 did. Q. You still say that? A. Ap¬ 
proximately that day. I cannot say positively; it was 
approximately that date. My recollection \ is it was 
exactly the next day. * * * Q. What was Ithis letter 

vou wrote in Roval Johnson’s office on that next dav? 
%. * * 

A. It was an agreement you made with me that morn¬ 
ing. Q. An agreement I made or suggested? A. 
That you made. Q. Had you agreed to it ? j A. 7 had 
no right to agree to it. Q. How could I make an 
agreement by myself? A. A lawyer cam make an 
agreement by himself. Q. You are a lawyer, are you 
not? * * * You are a graduate lawyer? A. I am. Q. 
Is that the letter you wrote in Royal Johnson’s office? 
A. It is. Q. The letter is marked Claimant's Exhibit 
No. 7, dated December 4, 1929. You are sure, Captain 
Ross, that is the letter? A. I am. Q. Npw, if the 
hearing was on November 29th and you wept to Royal 
Johnson’s office the next day—the 30th—how do you 
explain it being dated December 4th, a week after? 
A. It was probably that time. If you have the enve- 
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lope it came in, you will find a post-mark. The letter 
is correct. Q. In your direct-examination, I believe 
you also said that after reading- the letter to Mrs. 
Maddox over the 'phone, you mailed it. Is that cor¬ 
rect? A. I did not mean it that way. Q. What is the 
truth? A. I took it Mrs. Ross and she signed it, and 
it was mailed that evening. Q. You mean the eve¬ 
ning it bears date here? A. As I recall, it was. Q. 
You are foggy on this? A. I am foggy , certainly. 
Q. On direct examination, vou did not sav von took it 
to your wife to sign it. Is not that correct? A. I 
did not say anything about the signature on it. Q. 
You stated also, I believe, on direct examination, 
Captain Ross, that after dictating and writing this 
letter you read it to Mrs. Maddox, over the 'phone, 
did you not? A. Z did. Q. Are you sure of that? 
A. 7 am. Q. Is that the truth? A. That is the truth , 
as you well know. Q. You also stated in a letter to 
me, of December 9, 1929 (Cl. Ex. No. 9), you talked to 
Airs. Maddox before writing this letter. How do vou 
explain that? A. With reference to what? Q. Read 
that paragraph marked 3rd there. That is your sig¬ 
nature at the bottom? A. It is. Q. This letter, 
marked Claimant’s Exhibit No. 9, dated December 9, 
1929, in the third paragraph says: ‘Before the letter 
of December 4th was dictated, I called your office and 
talked with Mrs. Maddox, and went over this thing 
thoroughly, and especially the matter of $150 addi¬ 
tional for appeal, and dictated the letter as a result 
of our conversation and the conversation with Mrs. 
Maddox. Normally, I would not have dictated the 
letter, but your position has been so shifting in this 
case, that I considered it just as well to have it all in 
writing.' Now, Captain Ross, what is the truth? A. 
They are both the truth. I talked to her on the 
9 phone, arid I also read the other letter after it teas 
written to her. Q. Did you call her twice over the 
'phone? A. I did. Q. Did you call her three times? 
A. I do not know; I may have called her ten times. 
Q. You do not remember? A. I did not remember; 
but I remember now I called her 110106.'’ (See Cl. Ex. 
No. 9, R. 104; also, Cl. Ex. No. 7, R, 101.) 

The above rather lengthy excerpt from Captain Ross' 
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cross-examination is set out to show the nimbleness with 
which he got out of a tight place by making his answers 
hit the situation, regardless of what he had previously tes¬ 
tified to. Miss Flynn, referred to above as “Mrs. Mad¬ 
dox,” testified on rebuttal (R. 101) that Captain Ross had 
talked to her over the telephone about the matter only 
once, when he happened to get her while attempting* to 
reach the appellant, and that he did not read any letter 
to her; that his testimony about the telephone conversa¬ 
tion was untrue. On direct examination, Miss Flynn testi¬ 
fied in this connection that Ross had merely asked her if 
appellant, in referring to the “Supreme Court,” had 
meant the Supreme Court of the District or of the United 
States, and that she had told Ross it meant the Supreme 
Court of the District. 

Captain Ross testified further on cross-examination (R. 
108, 109) that no such promise had been made vfhen he was 
present, in Justice Adkins’ chambers, as wa$ shown in 
Claimant’s Cross Exhibit No. 3 (R. 108, 109). The appel¬ 
lee testified on cross-examination (R. 99, 100); that Cap¬ 
tain Ross had been present and that the skid exhibit 
showed correctly the agreement had in the Justice’s cham¬ 
bers on December 30, 1930; thereby definitely impeaching 
her husband and her own witness on a material matter; 
for the promise thus solemly made was not kept. Obvi¬ 
ously Captain Ross deliberately stated what he knew to 
be untrue; and there are so many points in hte testimony 
where his reckless disregard for the truth is so flagratly 
shown that it would seem hardly necessary to pick out 
specific examples of it; save that by so doing this court 
may be spared from reading it all. 

i 

Captain Ross also testified (R. 79) on cross-examination 
that he was receiving $150 a month from thq Veterans’ 
Bureau, as a pension, and that his wife, the appellee, had 
been employed there for ten years, but he did not know 
what her salary was; that, when he placed the case in ap- 
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pellant’s hands, he had recently given the appellee $2,000, 
but he did not know what she did with it. 

And, further: 

(R. 78, 79.) “Mr. Maddox: This affidavit says: 
‘The agreement between the plaintiff and her counsel 
sa to compensation and fees made in my presence, 
and the understanding was as follows (referring to af¬ 
fidavits shown R. 4): “Who made that agreement? 
A. You and Mrs. Ross. Q. You stated on direct ex¬ 
amination you made the agreement. A. 7 made the 
agreement with you , which was taken to her. You 
know that . This agreement ivas made half a dozen 
times. No one knows it better than you do. Q. Do 
you know what the facts are? A. 7 think I do. Q. 
You are foggy on that? A. Oh, yes , quite. Q. Then 
vou were foggv when vou signed this affidavit? A. 
PROBABLY."* Q. MOST PROBABLY? A. UN¬ 
DOUBTEDLY.” 

Can such testimony be given any weight under the prin¬ 
ciples of law, morality and justice? Appellant contends 
that it cannot, and that the Auditor was biased and arbi¬ 
trary when he made his findings in favor of the appellee. 

(R. 79.) “Q. I believe you stated on direct exami¬ 
nation there was a disagreement between Mrs. Ross 
and the Hampshire Gardens Development Corpora- 
iton, did you not? A. Yes. Q. As a matter of fact, 
Captain Ross, the disagreement arose and was be¬ 
tween you and the Corporation, and not between Mrs. 
Ross and the Corporation? A. Yes , 7 suppose so. Q. 
Then it was not between Mrs. Ross and the Corpora¬ 
tion? A. No. Q. You were the party they did not 
want there—did not Shapiro tell you so? A. 7 think 
so.” 

(R. 83, 84.) “Q. Did you not tell me at that time, 
when you first came into my office, that Shapiro had 
treated you pretty dirty, and you wanted satisfaction 
with the Shapiro outfit? A. 7 do not think I did; 1 
may have said that. I do not recall the exact words. 
Q. Were you not sore about Shapiro calling you a 
‘pest’? A. 7 do not remember that I was. Q. Were 
you ever called a pest before? A. Thousands of 
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times. * * * Q. Did you not tell me you wanted Sha- 
ipro do what he had contracted to do? A. 7 might 
have told you that; I undoubtedly did. Q. jThen Sha¬ 
piro told you you could not come out? A.I Yes.” 

i 

The inference is plain that Captain Ross, at the time he 
placed the case in appellant’s hands, was greatly incensed 
at Shapiro and his organizations, but he did not want to 
admit this in his examination; that Ross, at the time he 
initiated the fight against Shapiro, was not counting the 
cost in money, but was concentrating on satisfaction at 
any price. I 

(R. 81.) “Q. Did you have any argument with Ed¬ 
mund J. Flynn? A. I do not think he ever argued 
with anybody in his life. Q. You are pretty positive 
about that? A. Yes. Q. Were you not Using some 
pretty strong language at one time, and lie told you 
it could not be used out there? A. No. Q. You are 
positive of that? A. 1 am positive of that.*’ 

(R. 89.) Edmund J. Flynn, Sales Agent at the Hamp¬ 
shire Gardens Development, testified that Captain Ross 
had used strong language in connection with the apart¬ 
ment in question and that he had remonstrated with him 
about it. He further testified that Captain Ross was a 
trouble-maker. 

(R, 88, 89.) Harry Wagner, former Construction Man¬ 
ager for the Hampshire Gardens Development^ also testi¬ 
fied that Captain Ross was regarded there as| a trouble¬ 
maker and that the alterations he wanted in the apart¬ 
ment were “out of the ordinary”; that he knew Captain 
Ross as “Mr. Jinkens.” 

On redirect examination, Ross testified (R.j 88): That 
the appellee had turned over to the appellant when she 
went to his office a copy of the contract with the Shapiro 
Corporations; but, on recross examination, he admitted 
that the appellee had never had a copy of the contract. 
This, in conjunction with other of his testimony, shows his 
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reckless disregard for truth and accuracy in all his state¬ 
ments. 

And, fianlly (R. 86), this admission was grilled out of 
Captain Ross: 

“Q. Yet, at the same time, you knew unless the con¬ 
tract was changed, it would cost you too much? A. 
What contract was changed? Q. The contract with 
me as to fee. A. CERTAINLY. Q. You were afraid 
it would cost you too much? A. YES: YOU WERE 
PILING UP COSTS DELIBERATELY AND NOT 
ACTING UP TO YOUR ORIGINAL AGREEMENT, 
AND I KNEW IT; BUT I WAS SILLY ENOUGH 
TO TRY TO PROTECT YOU.” (See also R. 26.) 

The appellee testified, as to this proposed change of 
contract (R. 96, 101, 102, 103, 104) on cross-examination as 
follows: “Q. That $100 was with respect to a change 
of contract, was it not? A. 1 guess so .” Claimant’s Ex¬ 
hibit No. 8 (R. 102, 103, 104) also shows very clearly the 
desire on appellee’s part to change the contract from what 
it was originally; and, if it was limited to $200.00, as ap¬ 
pellee and her husband-witness insisted, and her and his 
affidavits of June 2 and 20, 1930, aver, why did they want 
to change it for $100.00 more and fifty percent of all dam¬ 
ages recovered? The only possible inference is that the 
contract teas for the fee appellant has alleged and to 
which he and his witness , Miss Flynn , testified. There is 
an abundance of inferences of fact in the testimony , and 
documentary proof y corroborative of the testimony intro¬ 
duced on behalf of appellant 7 to show overwhelmingly that 
appellant should recover. 

Part VI 
Resume 

For the reasons set forth herein, and specifically pointed 
out to this Honorable Court, the DECREE (R. 38, 39) 
dated December 3, 1934, was improper, and an error of a 
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highly prejudicial nature against this appellant,! it is sub¬ 
mitted. It is, therefore, contended that each and every 
error assigned (R. 4, 41, 47; Brief 12-14), from No. 1 
to No. 16, inclusive, has been sufficiently argued, none be¬ 
ing waived, to show that there should be a reversal of the 
said DECREE, and directions given to the court below to 
enter a decree in favor of the appellant. 

BECAUSE, it may be seen that: ! 

i 

(1) The said Decree of December 3, 1934, is manifestly 
contrarv to the law. 

* ! 

(2) The court below misconceived his duty under the 

law and refused to give proper consideration to;the cause 
on review. 

(3) The Auditor misconceived his duty under ;the Order 
of Reference, and the court failed to correct hisj error. 

(4) The Auditor passed on appellant’s case; from an 

equitable standpoint only, contrary to law—he i so stated 
his views and what he conceived his duty to bg (R. 57) ; 
further, the appellant had a fundamental right to a trial 
by jury of the facts in issue, even though the case was one 
in equity proceedings, and, therefore, when exceptions 
were properly taken to the Auditor’s Report by the appel¬ 
lant, the Trial Court should have scrutinized the parts of 
the record specifically pointed out with the utmost care, 
rather than refuse to examine them. j 

(5) There was a judicial admission of $50.00 due the 
appellant, under the contract claimed and contended for by 
the appellee (R. 58, 59, 109, 110, 3, 4, 101, 91), arid this ad¬ 
mission was supported by the testimony and affidavits of 
the appellee and Captain Ross. 

(6) here was an express contract for fee between the 
appellant and the appellee, and it was breached t>v the ap¬ 
pellee when she refused to go further with the appellant in 
her equity case below, and discharged him, when he was 
ready, willing and able to go forward with her case; appel¬ 
lant had been engaged for the entire case, had laid the 
groundwork, according to instructions from Captain Ross, 
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to fight the cause aggressively to a proper determination, 
even in the appellate courts if necessary, and was pre¬ 
vented by the appellee from carrying it on. 

(7) The DECREE is contrary to the fair preponderating 
weight of the evidence in the record that was before the 
Trial Court, and also contrary to the law applicable 
thereto. 

(8) The Trial Court refused to give proper consideration 
to the evidence in the record, under an erroneous concep¬ 
tion of his duty under the law, that he should not disturb 
the Auditor’s findings and recommendation, and thereby 
gave such findings and recommendation the force and ef¬ 
fect of a verdict of a jury, or failed to give proper consid¬ 
eration to the probative force of the legal evidence before 
him. 

(9) The court erred in failing to find that there was a 
contract for fee for services between appellee and appel¬ 
lant, and that something was due appellant under such 
contract; inasmuch as the services were rendered in good 
faith, and under the law, recovery is not dependent on the 
outcome of the client’s case, or whether or not the client 
has been benefited, in a case where, as here, the attorney 
has been discharged without other reason than that the 
client could not get her fee contract changed to suit herself. 

(10) The Trial Court ratified and confirmed all that the 
Auditor did—his entire report. 

(11) The Trial Court overlooked the testimony of the ap¬ 
pellee (R. 94) that there was a meeting of the minds be¬ 
tween her and appellant, and no disagreement, until after 
November 29, 1929, the date of the decision of the court 
below denying the injunction pendente lite, and dismissing 
the Bill of Complaint as against two nominal defendants— 
Jacob B. Shapiro and one of the defendant corporations , 
both the wain defendant corporation and the dismissed 
corporation being “one-man 79 organizations controlled by 
the said Jacob B. Shapiro as president —in the original 
equity suit. 
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(12) The Trial Court overlooked the Auditor’s miscon¬ 
ception of his duty in the very first instance, ip the case 
before him on reference, manifest in the following state¬ 
ment of the Auditor in the record: (R. 57) “The Auditor 
will try to determine what the services were fairly and 
reasonably worth. If it should turn out that he j did things 
that were of no value, they will not be appraised very high. 
It is the duty ot fhe Auditor to find out what the services 
were fairly and reasonably worth.’ 7 

(13) The Trial Court failed to find that the I Auditor’s 
duty, under the order of reference, was to find Whether or 
not, first, there was a contract of any kind between the 
appellee and the appellant for fee, and, thereunder, second, 
what was due the appellant from the appellee, either from 
the standpoint of law or equity; and that it was! a miscon¬ 
ception of the law and his duty to treat the motion of ap¬ 
pellant for substitution of attorneys as a “declaration in 
one count,” beyond the allegations of wihch he could not 
go, as in a common-law action. 

(14) The Trial Court erred in failing to give considera¬ 
tion to the time and labor spent by appellant in appellee’s 
matters, when the services of appellant were rendered in 
good faith until discharged. 

(15) The Trial Court erred in failing to find and hold 
that the burden of proof had been sustained by the appel¬ 
lant, and that the record before it warranted such a finding 
and holding. 

(16) The Trial Court erred in failing to find and hold 
that the $150.00 check given by the appellee to the appel¬ 
lant on Monday, October 28, 1929, was given solely and 
exclusively as a “retaining fee” to reserve appellant’s 
services in the case, and that the Auditor was in error in 
reaching a contrary conclusion; the delivery of; the check 
being only the consummation of the contract made by Cap¬ 
tain Ross with the appellant on the Saturday preceding— 
the numerous inferences of fact to be drawn from the 
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record being strongly corroborative in appellant’s favor 
(R. 26, 27, 28, 89, 90, 92, 93, 25, 10, 30, 31). 

(17) The Trial Court erred in failing to find and hold 
that the Auditor was in error in admitting, over the ob¬ 
jections of counsel for appellant, and refusing to strike 
out, certain conclusions of the appellee w,hen she said she 
could not remember what was said and done (R. 26, 27, 89, 
90); her answers being obviously the result of coaching. 

(18) The Trial Court erred and misconceived his duty 
when he took the position that appellant had had a judicial 
hearing before the Auditor, and that therefore the record 
should not be reviewed by him, nor the report disturbed in 
any particular, thus giving to it the weight of the verdict 
of a jury; contrary to the law laid down in the Wilson- 
Western Sporting Goods Co. case, supra, and cases cited 
therein. 

(19) The Trial Court erred in failing to find and hold 
that the Auditor was in error when he excluded certain 
evidence called for by questions set out on pages 87 and 88 
of the record; namely, the answers to interrogatories pro¬ 
pounded to Captain Ross, which would have been strongly 
corroborative of appellant’s contentions. 

Part Vn 

CONCLUSION 

An equity case on appeal is in effect a trial de novo , the 
entire record is before the court, and it is the dutv of the 
reviewing court to see that justice is done according to 
law. If the evidence preponderates against the decision 
of the lower court, or there has been a misapplication of 
the law, the cause will be reversed and remanded. Laun- 
dreville v. Mero, 69 A. L. R. 416; Erhardt v. Boone State 
Bank of Boone , 61 F. (2d) 48; Klaber v. Lakeman, 64 F. 
(2d) 86; Jensen v. Howell , 282 Pac. 1034; Smith v. Me- 
Ewen, 161 So. 68; First National Bank of Lexington v. 
Weinburg, 165 Va. 433; Thatcher v. Kramer , supra; Hoel- 
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scher v. Hoelscher, 153 N. E. 662; Kelley v. Fahrey, 242 
Ill. 240; Checik v. Koteski, supra; Mallinger v. Shapiro, 
161 N. E. 104; Hutchins on-Powers Shoe Co. v|. Kirk, 24 
S. W. (2d) 903; Gottschalk Construction Co. v. Carlson, 
253 Ill. App. 520; Johnson v. Umstead, 64 F. (2d) 316; 
Jonah v. Armstrong, 52 F. (2d) 343; Bruechel v. Pechan, 
21 S. W. (2d) 903; and many others cited herein to the 
same effect. 

In this cause, the appellant has not only been deprived 
of his right to a trial by jury, but denied a judicial hear¬ 
ing of a matter in controversy, inasmuch as the Auditor 
has heard all the issues therein, tried the entire case, and 
determined the matter as a finality, so far asj the Trial 
Court was concerned. The Auditor is not a judicial offi¬ 
cer, and he, therefore,, cannot try a controversial case and 
decide all the issues therein, as here; at least, | without a 
proper review, his decision cannot be final. This refer¬ 
ence was made without the consent of the parties. 

Kimberly v. Arms, supra; ! 

Strong v. D. C., 3 McA. 499; j 

TJ. S. Shipping Board v. Fidelity & Guarantee Co., 
77 F. (2d) 370; # j 

Wilson-Western Sporting Goods Co. v. Barnhart, 
supra; 

Eastern v. Ralston, 32 App. D. C. 12. 

j 

For the reasons hereinbefore stated, and specifically 
pointed out to this reviewing court, it is contended and 
submitted, most earnestly, that the DECREE of the Lower 
Court, dated December 3, 1934, and filed of record the 
same date (R. 38, 39), should be seversed, and such direc¬ 
tions given that this appellant may have justice,! according 
to law and equity. For, it is submitted, the record does 
not support the action of the Trial Justice in the case, 
but preponderates against him most strongly. Therefore, 
a decree should be entered below for the appellant in the 
amount of $351.50, with interest from December 9, 1929, 


94 


and costs, or in 
just and proper. 


whatever amount this court may deem 


Respectfully submitted, 

L. Robinson Maddox, 

In Propria Persona, 

906 Woodward Building. 
Washington, D. C. 
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Mrs. Waldo A. Ross, Appellee. 


BRIEF ON BEHALF OF APPELLANT 


STATEMENT OF THE CASE 

This is a rather simple case of appellee having en¬ 
tered into a contract to purchase certain shares of 
stock in a corporative apartment house through its 
sales representative. The contract contained a pro¬ 
vision permitting the apartment house corporation to 
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avoid the contract if in its opinion it would not be to 
the interest of the other stockholders to have the 
purchaser as a tenant. 

After having made the initial payment, appellee ar¬ 
ranged to have certain changes and alterations made in 
the apartment chosen by her, and difference then arose 
between the builder and appellee relative to the cost 
of the alterations. 

Appellee’s husband then interviewed appellant who 
immediately advised bringing an action in equity, how¬ 
ever, at the suggestion of appellee, appellant did con¬ 
descend to confer with the builders, which conference 
resulted in the notification of the avoidance of the con¬ 
tract by the Apartment House Corporation and the 
refunding of the money paid by appellee. This money 
was returned by appellant and suit instituted to enjoin 
the avoidance of the contract, although it had already 
been repudiated. The corporation later becomes in¬ 
solvent, resulting in the total loss of the moneys paid 
by appellant. 

Appellee paid appellant approximately $175. The 
suit was instituted not against the Apartment House 
Corporation, but against its sales representative and its 
officers. Demurrers filed bv the officers of the Sales 
Corporation were sustained. The answer filed by the 
sales representative set forth the contract wherein the 
Apartment House Corporation had reserved the right 
to avoid the contract. Appellant at this point recom¬ 
mended an appeal to the Supreme Court of the United 
States and sought to involve appellee in costly and use¬ 
less litigation. Fortunately for her, she chose to dis¬ 
charge appellant, rather than appeal. 

Appellant then, although his services had been more 
harmful than useful, sought additional compensation, 
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not by an action at law, but through a motipn filed in 
the cause then pending in equity and the court acting 
upon this motion of appellant’s, referred the matter 
to the auditor to fix and determine such fee,;if any, as 
should be due appellant. The court further ordered 
appellee to deposit $350 in the registry of jthe court, 
which amount she was required to deposit in order to 
save herself from being imprisoned at the behest of 
appellant. 

An exceptionally, just, and lengthy hearing was 
heard before the auditor, who after having: heard all 
the evidence, filed a report finding that the! appellant 
had been fully paid for his services. The report of the 
auditor was ratified by the court after a lengthy hear¬ 
ing upon objections filed by appellant. 


BRIEF AND ARGUMENT 

The lower court signed the bill of exceptions as 
written with the report of the auditor in the record. 
This report was deleted by this court at the bequest of 
appellant. It was not inserted by the appellee for the 
reason that she has suffered enough at the hands of 
appellant. It was not considered advisable to expend 
any further sums in defending this unjust action. 
Admittedly, appellant did some work which should 
not have been done. Appellant endeavored to make a 
mountain out of a mole hill. 

The action should have never been brought in the 
first instance and he sould have so advised his client. 

There were no errors committed by the lower court 
or by the auditor. This is merely a case of person 
fighting to the bitter end, although his judgment should 
have dictated a different course of action. 
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Appellant now bitterly claims that he has been denied 
the right of a trial by jury, though he never asked for 
one. 

Complete justice would require appellant to refund 
the moneys which he obtained from appellee and would 
require him further to make good the loss she sustained 
by reason of his having refused to accept a refund of 
the moneys paid by her to the Apartment House 
Corporation. 


Respectfully submitted, 

Foster Wood, 

Attorney for Appellee, 

710 Fourteenth St., N. W. 




